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CATV 


iy . 
Notice or INQUIRY AND PROPOSED RULEMAKINO RE ALL CATV Systems, D 
No, 15971: 
Requests that the Commission assert jurisdiction of TV signals by CA 
and promulgate rules and regulations governing such distribution; gr 
in part. . 
Inquiry and rulemaking directed toward all CATV systems; instituter 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION — 


Wasitneton, D.C. 20554 } 
' 


In the Matter of | 


AMENDMENT OF Parts 21, 74 (Provosep Sun- 
part J), AND 91 To Aporr Runrs anp Recu-} Docket No. % 
tations ReLaTINe To THE Disrrinurion or} (RM. Nos. 636, | 
Tevevision Broapcast Signais py Com- 742, 755, and 76 
munity ANTENNA ‘TELEVISION SysTEMS, 
ann Revatep Marrens 


Notice or Ixquiry 
and 
Notice or Prorosen RULEMAKING 


( Adopted April 22, 1965) 


By tim Cosrmission: ComMissionrers BarrLuy aNb LOEVINGER ¢ 
CURRING 1N PART AND DISSENTING 1N PART AND ISSUING STATEME! 

1. Notice is hereby given of inquiry and proposed rulemaking in 
above-entitled matter. 

2. ‘The Conmnission has received a number of requests that it as 
jurisdiction over the distribution of television broadcast signals 
community antenna television systems (CATW's) and promuls 
rules and regulations governing such distribution. Many of tl 
requests were made informally in comments on the rulemaking 
dockets Nos. 14895 and 15233 with respect to the licensing of microw 
facilities used to relay television signals to CATV systems.’ In ag 
tion, five formal petitions have been filed.* 

3. (2) On October 16, 1964, the American Broadcasting Co. (AE 
filed a “petition for Commission regulation of the carriage of t 
vision signals by Community Antenna Television Systems,” requ 
ing the Commission to promulgate rules establishing areas - 
zones to be served by television stations and limiting the use of 

1 The following speeificnlly requested that the Commission assume jurisdiction ove 
CATW’s: Aroostook Broadeasting Corp., Association for Competitive Television, Chs 


Seven, Ine., and WLUC-TY. Other partles filing comments Indicated that they hel 
same views, : 


? Similar petitions have also heen recelved from Capital Citles Broadeastlng (¢ 
(RM-755, filed on Apr. 7, 1965) and Taft Brondeasting Co. (RM-766, filed on Apr 
1955). Any further petitions of this nature will be placed in this docket and treate 
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ions’ signals beyond such areas and zones (RM No. 672). Var- 
; pleadings in support of, or opposition to, the ABC petition have 
1 submitted, and ABC has filed a reply; (6) on December 18, 
{, Springfield Television Broadcasting Corp. (Springfield), filed 
request for declaratory ruling” that all CATV systems, whether 
izing microwave facilities or acquiring television signals off-the- 
are subject to the Commission's jurisdiction and required to 
iply with operating provisions similar to those proposed in 
kets Nos. 14895 and 15233: (c) on Jannary 22, 1965, Boise Valley 
madeasters, Inc., licensee of station KBOI-TV. Boise, Idaho 
yise), filed a “petition for interim relief,” requesting the Com- 
sion to assume complete jurisdiction over al] CATV systems and 
jose a “freeze” on all microwave applications for CATV use 
ding the promulgation of rules governing all CATV systems: 
on February 12, 1965, Westinghouse Broadeasting Co., Inc., 
1a “petition for consolidation of proceedings and assertion of 
isdiction over Community Antenna Television Systems,” reqnest- 
the Commission to institute rulemaking governing all CATV 
tems, consolidate that proceeding with dockets Nos. 14895 and 
33, and stay immediately operations by CA'TV's in those areas 
ich now or in the near future will be served by three commercial 
vision stations pending the adoption of final regulations: (e) 
March 10, 1965, the Association of Maximum Service Telecasters, 
. (MST), filed a “petition of Association of Maximum Service 
ecasters, Inc., for rulemaking” (RM-742), callmg for the im- 
jiate exercise of regulatory authority by the Commission over 
CATV systems and the adoption of comprehensive rules of gen- 
1 applicability2* The stated bases of the five petitions are sum- 
rized below. 
L (a) The ABC petition—ABC petitions the Commission to 
wate the distribution of television signals by CATV systems on 
ground that such action is essential to_our ability to discharge 
tutory responsibilities and within the Commission’s present au- 
rity. ABC urges that the present and likely future trend of 
TV development threatens to undercut the discharge of our statu- 
y responsibilities “to make available, so far as possible, to all the 
ple of the United States a rapid, efficient, nationwide, and world- 
le wire and radio communieation service” (sec. 1 of the Communi- 
ions Act, 47 U.S.C. 151), equitably apportioned “among the 
eral States and communities” (sec. 807(b), 47 U.S.C. 307(b)). 
5. In support of the claim of increasing CATV impact upon Com- 
ssion and statutory policies, ABC points to major changes in CATV 
arations since the Commission’s 1959 report and order in docket No. 
145, “In the Matter of an Inquiry into the Impaet of Community 
tenna Systems, TV Translators, TV ‘Satellite’ Stations, and TV 
speaters’ on the Orderly Development of Television Broadcasting,” 
F.C.C. 403, 18 Pike & Fischer, R.R. 1578. According to ABC, the 
mber of CATY systems has grown from approximately 550, serving 
estimated 1,500,000 viewers, to approximately 1,300 CATV systems 


po rteen dissenting members of AMST have filed comments expressing a contrary 
ion. 
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serving over + million viewers. Moreover, CATV franchises, song 
or granted, have been running at the rate of one a day during the] 
10 months, in 345 communities in 40 States. Whereas the number 
channels offered to CATV subscribers was typically three in 1959, 
emphasis now is on broadband systems with a eapacity for 11 or 
channels. In 1959, CATV operations were largely confined to small, 
fairly small markets; today there are plans to extend New York © 
stations to substantial communities many miles away in upstate N 
York and Pennsylvania. Predicting that the next step will be: 
CATY to bring New York City independent stations inte major ¢i 
like Boston, Philadelphia, Baltimore, and Washington, ABC expre 
fear that this might lead to combmed CATY and pay-TV operati 
which wonld siphon off top attractions from free TV. 

6. Before summarizing the firther bases for ABC's claim of adve 
impact, we note in this connection that two VIF permittees in PI 
adelphia have expressed coneern over the effect of pending CA 
applications for franchises in that city. Willham Fox, permittee 
new UHF station, WIBF-TY, which expects to commence operati 
in Philadelphia im mid-1965, filed a statement supporting the A 
petition and commented inter alia as follows: 

As set forth inthe ABC petition, there are now several applieations pend 
for CATY franchises in Philadelphia. The suecessful operation of UNF 
tion WIBF-TV in Philadelphia, which now has three operating VIIF gs 
tions, will be dependent on its ability to bring outstanding programing 
now available to the Philadelphia audience and on adequate protection 
this programing from uncontrolted carriage of signals from other mar 
by CATV systems serving Vhiladelphia. Wnregulated carriage of televis 
signals by CATV systems in Philadelphia will prevent implementation of 
Commission's basic television allocation poliey which looks toward 
operation of UBF and VIIF stations in intermixed markets throughout t 
United States, 

In addition, ABC pomts out that the permittee of UNF stat 
WPIEL-TY, which has suspended operation in Philadelphia but pla 
to go back on the air in mid-1965, wrote a syndicated film supplier 
December 10, 1964, as follows: 


As you may know. a great deal of CATV activity has emerged in Ph 
delphia and vicinity. Rollins Broadeasting has just been granted an 
elusive franchise for Wilmington, Del. Jerrold Electronics has applied 
Camden, N.J.; and more than a half dozen applieants are seeking franchi. 
for Philadelphia, ineluding Triangle, Storer, the Bulletin Co., ete. 
proposed systems would he operating within our principal coverage ar 
Their main offering is to be the programing of WNEW-TY, WOR-TY, a 
WPIX. The New York indies may represent damaging competition to Phi 
delphia UHF stations should their programing be admitted to this mark 
We, therefore, must ask that any film purehase permit WPHL-TV optiol 
for cancellation, without penalty, in the event the same film shows are ava 
able from New York indies via loeal eable systems. I am sure you W 
understand that this measure is a necessity. 


7. The ABC petition notes further that the enactment of the al 
channel receiver law in 1962 (76 Stat. 150, 151) has committed Goi 
gress and the Commission to a long-range television plan in whieh tl 
expanded use of VHF will be paramount, and asserts that unregulate 
CATV poses a snbstantial threat to UHF development. By way ¢ 
exainple, ABC notes that a Binghamton, N.Y., UPTE station, in ope 
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fon since 1957, has recently advised the Commission that UTIF 
‘evice would terminate there (leaving the city with one VHF station 
iplace of one VHF and two UHF) if CATV were permitted to bring 
ifour New York City independent stations. ABC also points to ap- 
ications for CATV franchises in a number of Connecticut towns 
there UHF channels are either in use or allocated, noting that the 
(ATV’s propose to bring in New York City stations as well as 
thers. ABC further lists 70 communities with UHF allocations where 
ATV franchises were sought between August 21 and November 26, 
64, and 95 communities with UHF allocations where CATV fran- 
lises were granted during the same period. 
8. In addition to the impatt on UHF, ABC wees that unregulated 
ATV has had, and will have, substantial adverse effect on service by 
al television stations, since the splitting of audience resulting from 
multiplicity of additional signals brought in by CATV inevitably 
uses the station to lose audience and advertising revenues. ABC 
es that the rulemaking in dockets Nos. 14895 and 15233 is wholly 
adequate to insure that local television service can survive effectively, 
id that CATV cannot be an adequate substitute for local television 
‘oadcast service for three reasons: “First, CATV systems do not serve 
e public living in the sparsely populated areas that, because of low- 
ypulation density, are considered uneconomical for cable systems to 
ach ; second, CATV systems do not serve those who, though within 
@ wired-up areas, cannot afford the subscription fee; and third, 
ATV systems do not provide the benefits of a locally origmated tele- 
sion service, available to all without a charge, benefits which are 
iportant to the continued welfare of our political, economic, and 
cial systems.” 
9. In sum, ABC states, the present and prospective trend of CATV 
‘owth poses a threat to the kind of local television service now en- 
yed by a great many communities throughout the country and fos- 
red by the Commission for many years. It asserts that if CATV 
ystems of the type now being proposed in many major markets of the 
mntry come into being, carrying a dozen or more channels, the ability 
‘stations now serving these markets to provide local service will be 
ibstantially impaired and UHF stations scheduled to go on the air 
| these markets may never get off the ground.” Fundamentally at 
ake, according to ABC, is the question of whether CATV is to be 
armitted to rework the basic framework of the established broad- 
isting system from a multiplicity of local stations into a nationwide 
stribution of signals from major metropolitan centers like New 
ork, Chicago, and Los Angeles. If this were to become the objective 
‘national commnnications policy, contrary to longstanding Com- 
ission and congressional views as to the public interest, more efficient 
id satisfactory means than CATV distribution could be devised, such 
sspace satellites. 


SABC points out that the National Association of Broadcasters expressed a similar 
a about the trend of CATV In its comments in dockct Nos. 14895 and 15233 as 
OWS: 

he mnultiple-signal cholces were to be the prime objective of communications policy 
the United States, as developed by Congress and the Commission, it would have heen a 
ther simple matter to provide for satellites scattered throughout the country, inter- 
nected with New York and Los Angeles. By this means, every community would 
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10. While taking the position that the Commission's general pow; 
under the Communications Act include authority to prevent pers: 
other than licensees from causing an undue burden on interst 
commerce in conflict with the basic purpose of the act and the 
sponsibilities of the Commission,* ABC invokes particularly thes 
cific authority conferred by section 303 (h) to “establish areas or z 
to be served by any station” (47 U.S.C. 303(h)). It requests the ¢ 
mission to propose and adopt. rules which would define the areas 
zones normally to be served by television stations and prohibit th 
of the stations’ signals to serve other areas except upon prior con 5 
of the Commission or in accordance with established regulations ¥ 
fining the basis upon which the signal could be extended beyond 1 
normal service area of the station.© ABC urges that the power 
determine the areas or zones to be served by any station necessar 
includes the correlative power to make these determinations effect 
against nonlicensees pursuant to the provisions of sections 4(1), 308 
312(b), and 502 of the Communications Act. It notes that 
sections do not in terms restrict the Commission’s authority tot 
imposition of limitations on licensees themselves, and that exphi 
authority to deal with specific practices is not required. Matto 
Broadcasting Company v. United States, 319 U.S. 190, 2184 
American Trucking Association v. United States, 344 U.S. 298, 
312: Federal Communications Commission v. Pottsville Broadeas 
Co., 509 U.S. 1384, 138; United States v. Pennsylvania It. Co., 323 
612. And, finally, ABC requests the Commission to exercise | 
authority promptly to prevent imminent frustration of the devele 
ment and growth of local services through the uncontrolled use | 
station signals by CATY systeis. 

11. (6) The Springfield request for declaratory ruing—Sprit 
field, the licensee of UHF station WRLP (channel 32) in Greenfiel 
Mass.,° requests a declaratory ruling that all CATV systems are su 
ject to the Commission’s jurisdiction on the ground that there is 
nnmediate and urgent need for the Commission not. only to assert jul 
diction over all CATV systems but also to provide provisional t 
from unfair and prejudicial competition to local stations by off-the- 


receive several television signals. Mut the Congress and the Commission have d 
otherwise; that a paramount objective of television broadcasting is to provide each 
munity with at least one local facility. 

“If the micrownve complex is permitted to relay signals over loog distances, an 
vertiser will soon find that he can secure wide coverage simply by buying a few stat 
in large metropolitan arens. Nondnpliention prohibitions wonld not remedy this 
tlon, This proliferation of distnnt signals will result in curtailed buying of local m 
by advertisers, which In turn will soon exert economie pressure on countless local o1 
with a corresponding depressing influence upon the ability to program locally. 

“Accardingly, we submit that the Commission should extend its consideration of 
wave applications to include factors beyond simple nonduplication restrictions. It sl 
examine and evalunte the effect the extension of a station's signal far beyond tts designal 
service aren would tive on overall allocation policies." ' 

“ABC votes that the Nntfonal Communlty Television Association has taken the posit} 
before the Connecticnt Public Utihties Commission that “a community antenna televish 
system Is directly concerned with television hroadensting” and that “the matter of p 
tectlon of local television stations’’ lies tn a “sensitive area of reguiation which t 
Federal Goveroment has wholly preempted.” 

SABC also requests the Commission to issue a policy statement to the effect that lo 
television hroadcasters shoufd be preferred In the jssnance of CATV franchises jo th 
communities, 

°Springtield is also the Heensee of UNF stations in Springfield and Worcester, Mal 
and the permittee of a UTI facility in Dayton, Ohlo. Previously. on July 25.9 
Sprilogtield filed a petition for rnlemaking (RM-636), to establish technical standards 1 
CATY operations This petition, and comments already recelved. will be placed in tl 
lecket for further comment 
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LV systems. Using its own situation as an example. Springfield 
es that the number of CATV systems In competition with WRLP 
grown from 9 in 1957 to over 20 at present. These CATV systems 
12 into the WRLP service area Se signals from such distant 
ps as Albany, Schenectady, Utica, and New York. N.Y.: Poland 
ing, Maine: Wanchester aint Durham, N.Ff.: Boston. Mass.: and 

y Haven and Hartford, Conn. Since only one of the CATV sys- 
$s uses mnicrowave, the rulemaking i in dockets Nos. 14895 and 15233 
} afford WRLP little relief. Springfield has been unable to reach 
satisfactory arrangement with the off-the-airr CATV’s concerning 
carriage and nonduplication of the WRLP signal. and, beenuse 
leclining revenues, has been forced to discontinue local program 
rinationon WRLP. 

. Springfield predicates Commission jurisdiction on the theory 
ac: ATV systems, in receiving and distributing television sign: ls 
vire tothe ‘public, are engaged in interstate communication by: wire 
nin the purview of sections 2 2(a) and 3(a) of the Communications 
. Section 2(a) states that the provisions of the act “apply to all 
state and foreign communication by wire or radio.” and section 
) defines “communication by wire” as the “transmission of writing, 
is, signals, pictures, and sounds of all kinds by aid of wire, cable, 
other like connection between the points of origin and reception 
such transmission, including all instrimentalities, facilities, ap- 
atus. and services (among other things, the receipt. forwarding, 
delivery of communications) incidental to such transmission. 
ingfield ‘asserts that CATV systems are an integral part or con- 
ang link in the dissemination of television sienals between the 
nating facility and the viewing public, and hence are incidental 
nterstate transmission. For, w hile the CATV systems themselves 
usually located within one community within one State. it is estab- 
ed that the television signals intermediately received, forwarded, 
delivered by the CATV are interstate commerce. 
3, Like ABC, Springfield finds ample basis for Commission juris- 
ion over all CATV systems in sections 4(1), 303, and 307 (bh) of 
Communications Act and the principles laid down in cases such 
ational Broadcasting, American Trucking, and Pennsylvania R, 
‘in upholding a regulatory agency's use of the broad powers con- 
ed in its enabling statute to protect the integrity of the regula- 
> scheme.’ It requests the Commission to Issne a declaratory 
ng that all CATV systems are subject to the Commission’s juris- 
ion and to impose interim operating provisions similar to those 
pted in dockets Nos. 14895 and 15233. Springfield claims ‘that 
mpt action is essential to the success of the all-channel law and 
anded use of UHF in small and medium size markets, as the 
id expansion of unregulated off-the-air CATV systems 1s inhibit- 
investor interest in UHF television and may permanently stunt 
growth of UHF. Asserting further that relief accorded only 
r lengthy proceedings would come too late, Springfield states that 


| 


pringfield also cites Federal Communicationa Commission v. Pottsville Broadcasting 
309 U.S, 134; Phelps Dodge Corp. v. NLRB, 313 U.S. 177; Houston, East and West 
8 Railway Co. v. United States, 234 U.S. 342. 
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interim provisions are required during the pendency of final r3 
making and, being “procedural” in nature, could be imposed $i) 
marily. 

“(e) The Boise petition for interim relief —Boise, the liee 
of station KBOI-TV in Boise, Idaho, states that it has also file 
petition to deny pending applications for microwave facilities wh 
would relay signals of fonr stations in Salt Lake City, Utah (appre 
mately 250 miles from Boise), to CATV systems in two communi 
within KBOI-TV's grade A contour. Coneeding that the rem 
there requested would be adequate for its own immediate purpi 
Boise says that concern over the broader interests of the pubhe 
compelled it also to file the instant petition affirmatively support 
ABC's request and presenting additional considerations. 

15. Boise states that by allowing CATV to operate uncontrol, 
the Commission is, to a considerable extent, abdicating its respol 
bilities under section 314 (politieal broadcasts), 317 (sponsors 
identification). and 310 (eitizen control requirements) of the Ce 
munications Act, as well as under its own “fairness doctrine” 
troversial issues), enunciated in “Report on Editorializing by Bro 
cast. Licensees,” doeket. No. 8516, 13 FCC 1246, and polieies agai 
undue coneentration of eontrol of communications media (multi 
ownership rules). It urges that these provisions were enacted by € 
gress or promulgated by the Commission to ensure that the pul 
receives an equal presentation by legally qualitied candidates for p 
lie oflice and a fair presentation of controversial issues, is advised 
the origin of advertising claims, and is secure in the knowledge t 
the inaterial it receives has been distributed over facilities control 
and operated by U.S. citizens, with diversification of ownership. 
intent. of Congress to protect the viewing public in these respeets 
tends to all viewers, and it “is unrealistic to overlook the fact th 
through the community systems” the subscribing members of 
public “are reeeiving and are, ina sense, being served by the progr 
of the originating station.” Clarksburg Publishing Co. v. Fed 
Communications Commission, 255 F, 2d 511, 517 (C.A.D.C.). Ca 
operators determine what their subseribers shall view, and being 
of all regulation, need not be citizens. ean achieve unlimited cone 
tration of control, may censor, advertise without sponsorship idet 
fication, and ignore the “fairness doctrine’? and equal-time real 
ments for political broadcasts. 

16, Loise accordingly urges that Commission jurisdiction over 
CATV is necessary to achieve the purposes of sections 310, 815, a 
317 of the Communications Act, as well as to effectuate the Con 
sion’s fairness and diversification policies, and ean validly be assert 
under the doctrine of .Laerican Tracking Association v. United Stat 
34d US. 295, Alternatively, in the event that the Commission decié 
against asserting jurisdiction on the basis of its present author, 
Boise seeks the imposition of a freeze on all microwave grants 7 
CATV use, or at. least those whieh would extend station signals me 
than 100 miles from the transmitter, to protect the integrity of t 
table of assignments pending the enactment of legislation in this fit 
and the finalization of administrative rules. It further suggests tl 
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inslator stations and CATV systems should be accorded like treat- 
ent by the Commission, 1.e., that translators should not be barred 
gn obtaining microwave facilities if they are made available for 
ATV use and that the rebroadcast permission required for trans- 
ors under section 325(a) of the Communications Act should simi- 
ily apply to CATV operations. q i 
Wi. (d) The Westinghouse petition—Westinghouse * petitions the 
pmmission to exercise plenary jurisdiction over all CATV systems, 
stitute a new factfinding and rulemaking proceeding directed to all 
ases of CATV concern, and consolidate the proceedings in dockets 
os. 14895 and 15233, docket No. 15415 (with respect to CATV owner- 
ip by broadcast licensees), and RM 672 (the ABC petition).° Spe- 
iically, Westinghouse recomniends that CATV be hmited to those 
eas outside the overlapping grade A contours of three or more com- 
ercial television broadcast stations, except where it seeks only to 
yovide better reception of local signals in poor reception pockets/ and 
#30 that CATV he barred for a reasonable period from entering any 
+o-station market where a construction permit has been secured for 
third station. 
18. Taking the position that CATV in its original role as an exten- 
on of service to inadequately served areas is a necessary and desirable 
junct of television broadcasting, Westinghouse states that the prin- 
ipal cause for alarm today is the altered direction of present CATV 
rowth into larger and larger inarkets—many with three or more 
isting stations. Tt points, inter alia, to the six pending applications 
ir CATY franchises in Philadelphia (noting that one of the appli- 
ints has announced his intention to spend approximately $40 million 
the development of a Philadelphia system): to the contraet signed 
y Mohawk Valley Community Antenna for installation of a CATV 
rstem with 60,000 possible conneetions; and to the award of a CATY 
‘anchise for the suburban Philadelphia community of Upper Darby 
hich is intended to be “the nuelens of CATV systems to serve many 
ditional areas in the Delaware Valley.” Westinghouse predicts 
vat within the next 3 months applications for CATV franchises will 
3 filed in every major city of the country, and that the final step in 
1e development of CATY willbe a national CA'PV “net work” making 
I the channels of New York, Los Angeles, and perhaps other major 
ities available from coast to coast. 
19. In the view of Westinghouse, the rapid and unregulated growth 
EF CATV in this direction endangers the Commission's blueprint for 
Jevision service, as set forth in the sixth report and order, and will 
ustrate Commission policy with regard to UHF. It has been estab- 
shed, Westinghouse clainis, that UTIF stations have a much better 
vance of snecess in the major metropolitan areas where the oppor- 


§Westinzhouse bases jts interest in this matter on its positlon as a licensee of tele- 
sion stations jn Boston, Baltimore. Pittsburgh. Cleveland. and San Franciseo. and on 
e fact that a CATY microwave common carrier and four CATV systems are owned by 
$s parent corporatinn, Westinghonse Eleetrie Corp. Westinghouse also asserts an 
terest on the basis of its status as an independent program producer and distributor. 
8A “motion In support of petition for eonselidation of proceedings and in opposition 
assertion of jurisdiction over Community Antenna Televistun Systems,” filed by National 
mmunity Television Association Ine, on Feb, 19, 1965, apparently also seeks con- 
ldation of docket No. 15586. 
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tunity for broad advertising support exists. Because of the all-ehar 
receiver legislation, the growth of UHF might be stabilized b 
promise of steadily increasing audiences but for investor uncertal 
about the trend of CATY. ‘Westinghouse states that if allowe 
restricted growth, CATV will almost certainly impede the dev 
ment of new stations in markets otherwise capable of supporting 
2), Westinghouse further states that CATV entry into the lam 
markets will undoubtedly have an adverse effect upon much of 
independent programing now presented by stations in those mat 
and on Westinghouse’s own activities as an independent prog 
source. In keeping with the Commission's policy of fostering divers 
of programing sources, Westinghouse has actively endeavored f 
velop independent programing, such as the “PM East and PM We 
series, the “Mike Douglas” show, “The Steve Allen Show,” the “ 
War” series, and “That. Regis Philbin Show.” If programs su 
these, whieh ordinarily would be sold to many independent ste 
across the Nation, are carried by CATV into their markets, ma 
these stations would be unwilling to purehase the programs. 
West inghouse’s economic base, upon which sueh substantial progra 
ing efforts necessarily depend, would gradually be destroyed hy 
ability to make sufficient sales. Assuming a 5-year growth of 
systems in the East on the seale established during the last 2 y 
Westinghouse states that the cumulative adverse effeet on independ 
programing sources in the larger markets would indeed be serion 
21. Westinghouse contends that its proposal for barring C 
from areas which now or in the near future will be served by tl 
commercial stations, would further the publie interest and eff 
reasonable accommodation of the conflicting interests of the telev 
broadcast and CATV industries, in harmony with the Commi 
policy on the development of stations. It urges that the milho 
Americans throughout the United States living in areas not § 
by three or more television signals, and therefore unable to re 
the major programing services, should not be compelled to wai 
definitely for service. CATV ean fill the television needs of 
areas today, and should be allowed to do so, since the larger, m 
densely populated areas offer more promise for new UIIE station: 
the near future than low-density areas. While CATV would prol 
have some adverse economic impact on existing stations, this mip§ 
is offset. in one- and two-station markets by the susbtantial bem 
aeeruing to the public in the additional program choices provided 
CATV. No corresponding benefit ean be demonstrated in threes 
more station markets, where the eontribution of CATV is minim 
Tn such markets, CATV can offer the viewing public little more 
a duplication of programing which either has been or soon will 
available via the local stations. Moreover, the possible loss to t 
public. is much greater because of the eroding effect CATV would ha 
on the sources of independent programing. Aceordingly, Westin 
lonse believes that barring CATV from such areas while permittil 


2° Westinghouse would make an exception for two-station markets where a construct! 
permlt for a third station has been granted. permitting CATY only in the event the th 

statlon was not on the air after a reasonable period, Iike 6 months. 
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oserve all areas not adequately receiving the three major program- 
-sources would provide a tremendous benefit in terms of increased 
vice to millions of Americans, while maintaining CATV in its tra- 
fional position as a fill-in service complementary to television 
tadcast ing. 
2. Westinghouse strongly urges that it is imperative for the Com- 
ssion to stay immediately the commencement of operations by 
iTV’s in those areas which now or in the near future will be served 
three or more commercial stations pending the adoption of final 
ulations to this effect. It states that once CATV franchises are 
ited in the larger markets and construction is commenced pursuant 
those grants, the Commission will in fact have lost. effective control 
television allocations in those areas. Should even a small part of 
| ambitious $40,000,000 Philadelphia CATV plan be consummated, 
practical and legal difficulties which the Commission would en- 
nter 1 attempting to reverse the situation would be virtually in- 
mountable. Moreover, prompt Commission action is asserted to he 
mtial to remove the imeertainty as to the future role of CATV 
ich is discouraging investment in new UTEF facilities. Westing- 
ie states that if the Commission fails to act within the reasonably 
ir future, Westinghouse will be obliged to file “protective” applica- 
ns for CATV franchises in those cities it now serves through tele- 
ion broadcasting when applications are filed by others, even though 
agreeing in principle that these adequately served markets should 
opentoCATY. 
28 23. (e) The MST petition for rulemaking —The MST petition for 
npr ehensive rulemaking governing all CATY systems renews, with 
ne amplification, the jurisdictional arguments made by the other 
titioners. In support of its request for prompt rulemaking action 
d a stay of microwave grants pending the adoption of rules, MST 
wes that “CATV’s rapidly accelerating movement away from its 
toric and proper role as an auxiliary, ‘fill-in’ service bringing tele- 
‘ion to areas unable to receive off-the-air broadcast service poses a 
ave threat to the growth of commercial and educational UHF tele- 
sion, to the integrity of the nationwide system of television alloca- 
ms, and to the continuation, improvement, and expansion of free, 
mpetitive, local, and area television broadeasting generally.” MST 
utes that. regulation of microwave CATV only, and the imposition 
eartiage and nonduplication requirements alone, would be imsuffi- 
int to avert the threat. It asserts that the present trend of CATV 
velopment, ¢f unchecked and inadequately regulated, wonld disrupt 
egrowth of UHF television and frustrate the goals of the all-channel 
ceiver legislation: could lead to the destruction of the systein of 
evision allocation through fractionalization, blacking out, or im- 
ring local and area br oadeasting service: and might prove to be 
e means of a gradual transition from advertiser -supported free tele- 
sion to pay TV. MST w ges that CATV must. be confined to its 
oper role as an auxiliary “fill-in” ser vice, bringing television service 
to areas which cannot be expected to receive off-the-air broadcast 
tvice now or in the near future: for, CATV can appropriately sup- 
ement, but must not supplant, television broadeast service. 
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24. Accordingly, MST requests the Commission to assert jur 
dicKiou over adi CATV systems without further delay, pursuant to 
existing authority, and to proceed expeditiously towards the adopti 
of rules which would achieve adequate regulation, since the “long; 
action is delayed, the more serious the impact of CATY, the mc 
uneertain the rules of the eame, and the less effective the acti 
Pending the adoption of rules, MST seeks a stay on microwave grat 
for CATV use. It states: “Such a stay is warranted here beeause 
the scope of the problemi, becanse conditions are changing at a rap 
paee, and because there are now no Commission rules dealing in ¢ 
way with CATV exeept as to limited technieal matters. Additional 
the Commission should put. on notice all persons who now operate 
who propose to operate CATV systems that CATV operatio 
whether or not. mierowave relay is used, will be subject to regulati 
and that some CATV systems may be required to modify or cut 
their operations.” > ae 

25, Specifically, MST requests the Conmission to imtiate rulem 
ing of general applieabihity which would— 

(1) Provide appropriate standards to govern the technical quality 
signals distributed by CATY ; 

(2) Prevent CATV from duplicating within a specified period, the p 
graming of television broadcast stations which serve, or which norma 
wontd be expected to serve, the community in question, and establish pro 
classifications to determine the circumstances under which CATV will 
duplicate the programing of a station; 

3) Subject to uonduplication requirements, require the CATV sys 
to carry the signal of any station within the grade B or better contour 
whieh the community served by the CATY is located; 

(4) Permit a signal to be carried by CATV only if the community 
loeated within a prescribed signal contour of the station earried, or ts cla: 
than a specified distance from the station, er is consistent with a stand 
combining both distance and signal contours ;* 

(5) Limit, with respect to television and visual material generally, cal 
systems to reception and simultaneous retransmission of broadcast sign 
without insertions or deletions ; 

(6) Require the filing of full information with respect to owners 


interests in, direct and indirect controt of, and ofticerships and directorsl! 
in CATY facilities. | 


Discussion 


26. The above-deseribed petitions raise substantial questions of fw 
damental importance to the Commission's responsibilities under # 
Communications Act. We discnss in part I below the requests f 
Conimission action to extend the requirements of dockets Nos. 148 
and 15233 to all CATV systems, and in part I] the additional quel 
tions presented by petitioners’ requests for other measures. | 


PAR I | 


27. Insofar as petitioners urge that the rules governing CATV sy 
tems using microwave should extend to all CATV systems, we are} 
agreement. It has already been determined in the report and ordé 
in dockets Nos. 14895 and 15233 that CATV systems should carry loe: 

u qn a poliey statement submitted to the Commission, MST suggested the grade 
contour of the statlon carrled, or a distanee of SO-90 miles. 
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tations without duplication. The considerations underlying our 
onclusion that this is necessary in the public interest to avoid unrea- 
pnable competitive disadvantage and prejudicial effect on existing 
nd potential television broadcast service, apply equally to all CATV 
ystems and need no elaboration here. The main questions are there- 
ore (1) whether the Commission can appropriately proceed on the 
asis of its present statutory authority, and (2) whether there are any 
pecial problems of substance or procedures inherent in an extension 
f the carriage and nonduplication requirements to nonmicrowave, 
rso-called off-the-air CATV systems. 
) 28. The Commission's jurisdiction to regulate nonmicrowave CATY 
ystems under the present provisions of the Communications Act is 
bvionsly subject to reasonable difference of opinion. We have on 
hore than one occasion in the past concluded that the Communica- 
jons Act, without amendment, probably would not support broad 
urisdiction, though not disclaiming jurisdiction to prevent adverse 
JATV impact on television broadcasting.** Moreover, we have previ- 
usly taken the position that clarifying legislation wonld be appro- 
wiate, even assuming present jurisdiction, and have recommended 
uch legislation to Congress. While the 86th Congress gave extensive 
onsideration to some of the various proposals submitted by the Com- 
ission and others, no legislation was enacted and bills introduced in 
ubsequent Congresses received no action. [lowever, neither the 


Mone : 
pommnaission s prior pronouncements nor the failure of Congress to act 


avorably on clarifying proposals is determinative of the legal ques- 
ion of the Commission's jurisdiction and authority over off-the-air 
ATV systems under the existing provisions of the Communications 
Ket. LMelvering v. Clifford, 309 U.S. 311, 837-338; United States v. 
Price, 361 U.S. 304, 310-313; American Trucking Assoc. v. United 
States, 344 U.S. 298, 314: Carter Mountain Transmission Corp. v. 
f.C.C., 321 F. 2d 359, 364 (C.A.D.C.), cert. den. 375 U.S. 951 (19638). 

29. Petitioners have made a strong case in support of present juris- 
liction. We have carefully reexamined the pertinent provisions of 
he Communications Act in light of their arguments and the authori- 
ies cited. Upon sneh reconsideration, we conclude. for the reasons 
et forth in the attached memorandum as to jurisdiction, that CATV 
ystems are engaged in interstate communication by wire to which the 


2 See Frontier Broadcasting Co. v, Collier, 16 Pike & Fischer, R.R. 1005; Report and 
Irder in Dockct No. 12448, 26 F.C.C. 403; Distribution of Television Programa by CATV 
'ystema, FCC 62-871. 

Following the report and order in docket No. 12443, supra, the Commission recom- 
qeaded that the Congress amend the Communicatlons Act to require CATV systems to 
btain the consent of the stations whose signals they transmit, and to carry the signal 
f the local station (without degradation) upon reguest. These proposals were emhodied 
n 8. 1801, and H.R. 6748, Introduced in the 86th Congress, including S. 2653 (providing 
or the licensing of CATV systems) and S. 2303 (providing for the issuance of certif- 
cates of convenience and necessity). The Communications Subcommittee of the Senate 
-ommittee on Interstate and Foreiga Commerce held hearings on these bills, and several 
ther bills which involved CATV systems, including S. 1739, S. 1741, aad S, 1886. On 
sept. 8. 1959, the Committee on Interstate and Foreign Commerce reported favorahly on 
. 2653. S. Rept. 923, 86 Cong., Ist Sess, In 1960, following 2 days of debate on the 
loor of the Senate (106 Cong, Ree. 10826, 10844, 10107, and 10520), S. 2655 was re- 
ommitted to the Committee on Interstate and Forelgn Commerce by one vote. 106 Cong. 
tec. 10547. As a result, no legislation relating to CATV systems was enacted in the 
‘6th Congress. In the Sith Congress, the Commission proposed S. 1044, and H.R. 6840, 
rhich would have expressly anthorized the Commission to Issue rules for the protection 
f stations providing locally originated television programs. These bills received no 
ction. The Commission proposed no legislation to the SSth Congress, and no actlon was 
aken on any bills. 
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provisions of the Communications .Aet ave applicable (secs. 2(a) ane 
3(a). 47 U.S.C. 152(a) and 155(a)). It would further appear tha 
the Commission's statutory powers, particularly under sections 4(1) 
303 (f), (h). and (1), inelude authority to promulgate necessary anc 
reasonable regulations to carry out the provisions of sections 1 anc 
307(b) of the act and to prevent frustration of the regulatory schem 
by CATV operations, irrespective of the use of microwave.™ 
“30, For the reasons set forth in the report and order in dockets Nos 
14895 and 15233, it is desirable to extend the requirements ther’ 
adopted to all CATV systems. We have accordingly decided to m 
stitute rulemaking to that effect. Although no specific rules arr 
appended, it is proposed to make the substantive provisions of thy 
rules adopted in dockets Nos. 14895 and 15233 applicable to all CA'TY 
svsiems. We repeat that two particular issues are raised—(2) thi 
Commission's authority to promulgate stich rules and (22) the problem 
of substanee or procedure posed by rules going to nonmicroway' 
CATY systems. In the latter respect we also pomt out that we shal’ 
take into account the experience gained, or additional information ri 
ceived, as a result of interim operation under the revised provision 
adopted in dockets Nos. 14895 and 15233, prior to their becoming gen 
erally applicable. In this way, we shall be in a position (assuming 
favorable resolution of the jurisdictional issue) to promulgate rule 
affecting all CATV systems and fully and fairly implementing tk 
public interest both with respect to establishment and maintenance 6 
Joea] broadcast. service and the provision of multiple television services” 
See paragraph 6, FCC 65-335, issued this day.’ } 
31, Other matters should be pointed up. While we have initial 
concluded that we have rea we would carefully consider 
comments addressed to this aspect. The attached memorandum pre! 
sents the case for jurisdietion—a strong one in our view—and is set 
out in order to afford the interested parties a full opportunity to diree 
their comments to that ease. Second, we adhere to our position that 
clarifying legislation would be desirable, and have no intention 
bypassing congressional action in this field. We are clearly coneernec 
here with new and important questions of policy and law in the com 
munications field. That. being the case, the Commission would wel 
come (2) a congressional guidance as to policy and (77) congressiona! 
clarification of our authority, which would lay the troublesome jnris# 
dictional question at rest. Jt is our understanding that hearings wil 
shortly commence. The information gathered in this proceeding wil 
we think, he of assistance to the Congress in its consideration of th 
matter. In short. by instituting this proceeding, we shall gather 
essential data, both for the Commission and the Congress, and wily 
have conserved valuable time and be in a position to take final effective 
action in either of two eventualities: (7) Congress has enaeted legis: 
Jation in this field which does not preclude the Commission from 


‘(Jn Initlally reaching this conclusion, we have considered the varloua commenta sub 
mitted In opposition to the ABC and other petitlons. 

35 Since there has been extensive examination of the mattera in dockets Noa. 14895 anc 
15238. n shorter tlme for fillng comments and reply comments on part I will therefore 
be scheduled. We are unable to agree with Springtleld’a contention that Immediate rellel 
is procedural In nature or to conclude that summary procedures would be proper. 
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wromulating rules along the Jines of those adopted in dockets Nos. 
14895 and 15233: or (2) no legislation is fortheoming, and the eoim- 
nents in the rulemaking proceeding lead to the conelusion that the 
Sommission does have present jurisdietion to extend the substantive 
wovisions of the rules adopted in the above doekets to all CATV sys- 
ems, whether or not they use microwave faeilities. In the latter 
vent, we would be remiss in our statutory duties if we had failed to 
oyercise, Without undue delay, our existing jurisdiction and authority 
@ promote a public interest in this important area. The rnlemaking 
sroceeding instituted by this notice will thus be conducted coneurrently 
vith legislative consideration, with final Commission decision withheld 
‘or an appropriate period to afford Congress an opportunity to act. 
82. Third, in the event that it is ultimately determined that the 
Pommission has jurisdiction over all CATV systems, we do not eon- 
remplate regulation of such matters as CATV rates to subscribers, the 
extent of the service to be provided, or the award of CATV franchises. 
Apart from the areas in which the Commission has specifieally in- 
lieated concern and until such time as regulatory measures are pro- 
yosed, no Federal preemption is intended. Rather, we view our role 
ts one of cooperating with local franchising authorities and State 
egulatory commissions to the maximum extent possible. sneh as by 
making information available to them, consulting with respect to 
eehnica] standards for CATV operations, ete. 
| 33. Fourth, in dockets Nos. 14895 and 15223 we decided that the 
wmiblic interest would be served by some acconimodation which would 
yermit a CATV system to duplicate the programs of a local station in 
volor where the station transmits only in black and white (report and 
wder in dockets Nos. 14895 and 15233, par. 143). JIowever. we were 
mable to determine without further information whether this excep- 
ion should apply aeross the board or whether the CATV systenr 
should be required to make a showing that a certain number or per- 
rentage of its subscribers possess color receiving sets before color 
luplication wonld be permitted. Accordingly, comments are requested 
is to whether the rules should require a threshold showing by the 
CATV and, if so, what kind of showing would be appropriate. 
Whether or not the Commission adopts rnles going to all CATV 
systems, the comments received will, in any event, be applicable to 
nicrowave CATY systems. 
34. We will consider in this proceeding the question of whether 
here should be some kind of transition period before the carriage pro- 
risions are made fully applicable to mierowave and nonnicrowave 
CATV systems with limited channel capacity. It is contemplated 
that. a questionnaire will be mailed to every known CATV operator 
the near future seeking specific information to assist in making this 
letermination (see FCC 65-335, par. 161). In the event that any 
JSATV operator is inadvertently omitted from such distribution, a 
-opy of the questionnaire will be supplied npon reqnest to the 
Commission. 
35. The proceedings in dockets Nos. 14895 and 15233 were primarily 
‘oncerned with commercial rather than educational television stations 
(ETV). While the carriage requirements were made applicable to 
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edueational stations, the nonduplhication provisions were not, sine 
many of the pertinent considerations are obviously not present in th 
ease of ETV. We recognize, however, that the carriage requirement 
alone may not be suflicient to promote the sound growth of loca 
educational stations. Accordingly, information is requested in thi 
proceeding as to the nature of any further problems of ETV arisin! 
from CATV operations and what Commission action might b 
appropriate. ; ' : 

36. We are also interested in such questions as whether the carriag 
and nonduplication requirements should be extended to protect statior 
owned translators, which are located outside the station’s predicte 
grade B contowr, so as to encourage these off-the-air facilities, I 
protection were to be accorded such translator facilities, should th 
rules be along the lines of those adopted for local stations, or woul 
different provisions be more apropriate? Conversely, some of th 
comments in dockets Nos. 14895 and 15233 suggested that statio 
owned translators should be precluded from dupe g the progran 
of local stations. Interested persons are invited to address themselve 
in this proceeding to the question of whether there is a problet 
warranting action,.'® 

PART II 


31. The petitions also raise broader questions of substanee coneerr 
ing CATV development, both microwave and nonmicrowave, whi¢ 
were not involved or settled in dockets Nos. 14895 and 15233, Thus,, 
is asserted (1) that the trend of CATV entry into large populatio 
centers like Philadelphia and Cleveland poses a threat to the develo 
ment of independent stations and program sourees, whieh will not L 
averted by the carriage and nonduplication requirements and whie 
may frustrate the goal of the all-channel receiver legislation in th 
communities with the most immediate promise for new UHF facil 
ties. It is also asserted (2) that generalized restrictions on the dis 
tance the signal of a television station may be extended beyond tl: 
station's contour are necessary in order to prevent the multiplicity ¢ 
local stations contemplated by the sixth report and order from bein’ 
ultimately displaced by a CATV “network” distributing the Net 
York, Chieago, and Los Angeles stations nationwide. And it is ag 
serted (5) that CATV systems should be required to select the station! 
they carry in an order of priority determined by the distance of eae 
station from the system, i.e., that the system should earry nearé 
stations in preferenee to more distant ones, so as to avoid “leax! 
frogging.” Next, the petitions raise a question (4) as to whethe 
CATV svstems should i limited to receiving and simultaneously r¢ 
transmitting television broadeast signals without addition or deletior 
or should be subjeet to sections 315, 317, and 310 of the act and variov 
Commission policies (e.g., the “fairness doctrine” and concentratio 
of control policies). A related question is presented as to the possib] 
development of combined CA'T'V-pay TV operations and the need f¢ 
regulation to avoid adverse consequences to the free television broad 


In this connectlon, comments are requested on the extent to which networks ar 
other program suppliers, through contracts or otherwise, affirmatively restrict duplicatle 


by translators. 
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sast service. And (5), it appears to the Commission that there are 
other areas of concern. 

38. For the reasons next set forth, we believe that inquiry to ascer- 
‘ain the facts in each of these areas is warranted in the public interest. 
[he inquiry will develop information upon which we can determine 
whether rules or legislative proposals to the Congress are appropriate. 


(1) Effect on Development of Independent (Nonnetwork) 
CHF Stations 


L, 29. Of concern to the Commission is the mushrooming entry of 
SATV into major centers of population msofar as this affects the 
ypportunities for new UHF stations. The developing pattern of 
ATV described by petitioners is confirmed by the CA‘’PV industry 
tself as an augury of coming events. The largest CATV group, 
H. & B. American Corp., recently advised its stockholders that CATV 
ictivity in larger cities is of first importance among significant CATV 
jlevelopments, stating : 


| First, and of overriding importanee, is the shift of CATV strength to 
anew locus. The centers of the most intense CATV development now are 

| the very large cities. In the past onr attention was focnsed on the smaller 
markets and in these we reached about 2 percent of the Nation's television 
population. 

} But today we are in the throes of spirited competition for the develop- 

ment of eities such as New York, Philadelphia, Cleveland, Birminghain, 
Syraeuse, Rochester, Wilmington, Norfolk, the entire State of Connecticut. 
and entire counties sueh as the 387 cities of Camden County, NWJ., all of 
Montgomery and Chester Counties, Pa., ete. Baltimore will be the next large 
U.S. eity to receive multiple CATY franchise applieations. 

The competition for CATV franchises is unparalleled in the history of 
American communications. It exceeds even the pell-mell scramble for 
television broadcasting permits that oceurred thronghout the United States 
in the first few months after the long television freeze in the late forties and 

fifties. We learn that new CATV systems are being sought or authorized 
at the rate of one a day. It is reported that at the end of 1964, 700 cities 
throughout the Nation were entertaining CATV proposals. 

In virtually every instanee these authorizations are fonght for in inten- 
| sively eompetitive proceedings before loeal governing bedies. The appli- 
eants represent a cross section of the most prominent companies in the 
Nation. For example, in Philadelphia they inelude the Vhiladelphia Bul- 
letin, Storer Broadeasting, the Philadelphia Inqnirer-Triangle- Annenberg 

interests, a number of well financed influential local groups, and a sprin- 
| Kling of large CATV organizations. 


40. The shift in the locus of CATV activities to the larger cities 
is cause for concern as to the effect on UHF and the stated goal of 
Congress in enacting the all-channel receiver legislation to make 
“provision for at least four commercial stations in all large centers 
of population” (H. Rept. No. 1559, 87th Cong., 2d Sess., p. 3). The 
following are the underlying congressional and Commission policy 
considerations as to development of the UHF: 

41. (2) Congress has only recently reaffirmed the goal of “an effec- 
tive national television” system through use of the UHF channels 
(td. p. 6: see also p. 3). As the first item in sueh an effective tele- 
vision system, Congress listed the need “for at least. four commereial 
stations in all large centers of population” (id. at p. 3). Such a 
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fourth station might make possible a fourth national network or tl 
formation of FM-type “networks” in television, thus bringing add 
diversity to the field. Or. as both House and Senate reports stres 
such a station might be “available particularly for local programir 
and self-expression * * *—an important need in many markets “b 
eause all of the available stations are network affiliates” (II. Rep 
p. 3:8. Rept. No. 1526, Sith Cong. 2d Sess., p. 4). In short, tl 
fourth commereial station is important both to make our syste: 
“truly competitive on a national scale” (H. Rept., p. 3) and to furth 
better local service. 

42. (ii) Congress has also determined that the way to achieve fl 
above goal is through etleetive use of U1IF channels, since most lar 
centers of population now have three full network stations and 
unoceupied VHF frequencies. While Congress was generally awe 
of CATV (e.g., the same Senate committee which considered tl 
all-channel television receiver law in 1962 had held extensive hearing 
on CATV in 1959), it stated its view that all-channel receiver legis! 
tion, because it would develop UHF, “is not only the best but the on 
practicable way of achieving an adequate commercial and edueations 
system in the United States” (H. Rept. at p.4;S. Rept. at p. 7). - 
therefore enacted this “unique” all-channel set legislation, stati 
the increased price which the consumer will have to pay, at leas 
initially. for all-channel sets “Swill be well worth the cost if this is th 
only way in whieh the American people can be assured of the benefi 
of television service to the fullest degree” (JL. Rept. at pp. 8-9 
Sinee the sale of television sets now exceeds 9,000,000 a year, tl 
Ameriean people are now paying those costs, in the substantial amoui 
of many nullions each year. 

43, (di) There is every present. indication that the all-channel s 
requirement. is having its desired etfect, and that the legislative go: 
is in the process of being realized. There has been greatly increase 
interest in UHF, with many applications filed—preponderantly fe 
the larger cities. See attached Ain (app. A) showing the marke 
with no commereial UH station on the air but with commereial UH. 
construction permits granted and/or commercial UHF channels ay 
plied for. But as Congress noted in 1962, the all-channel Jaw will ne 
smooth the road for the UHF broadeaster overnight; rather, “Sul 
stantial time will have to elapse * * * before a large majority ¢ 
the public becomes eqnipped with all-channel receivers” (II. Rept., ¢ 
p.7:S. Rept..at p.6). 

44. (tv) The Commission also has noted that UHF stations fac 
considerable obstacles during this crucial period. UHF must ove 
come the psychological factor of its previous failure in intermix 
markets. Further, apart from intermixture and the initial limitatio 
on audienee pending set conversion or turnover, independent UH 
stations in these cities will compete with three network affiliates f 
audience attention without having the advantage of the attractio, 
of the popular network programing. The Commission therefore ha 
stressed that it will not now take aetion which would be inconsister, 
with the congressional goal and whieh might jeopardize the “invest 
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vent in all-channel receivers” (H. Rept. at p. 8) which has been asked 
fthe American public. 

45. The question before the Commission is what is the effect of 
"ATV entry into the large markets upon the realization of the above 
gals for UHF. The problem is perhaps best pointed up by considera- 
on of a specific case—Philadelphia. That city isa prime example of 
|potential UHF activity, with two UHF independent stations sched- 
led to go on the air in mid-1965. But Philadelphia is also a prime 
xample of CATV activities, with the CATV applicants in Philadel- 
hia proposing to carry the New York independents. The Philadel- 
hia UHF stations, in competing with three network VHF stations, 
il] be relying solely upon reaching an audience interested in inde- 
endent (nonnetwork) programing. Since the local competition is 
ot only VHF but enjoys the advantage of popular network program- 
ig, unexpected fractionalization of the audience interested in inde- 
endent programing could be particularly harmful to these independ- 
it stations..7 And, the CATV will be doing just that—bringing in 
iree New York stations which also direct their efforts to the audience 
terested in independent programing. ‘Fhe crucial question is thus 
hether the result will be that New York independents will, in effect, 
2 replacing Philadelphia UHF independents, with a concomitant 
iss of local service or the other advantages noted in paragraph 41. 

46. The Commission needs further information with respect to that 
iestion before reaching a conclusion. On the one hand, it is urged 
nat CATV systems in Philadelphia or similar large cities will remain 
atively smal] and do not pose any significant threat to the legislative 
oal noted in paragraph 41. See, ee. Seiden report, pages 54-86. 
indeed, it is urged that the CATY system will benefit the new UNF 

eration by bringing the WHF station's signa) into homes which do 
fot yet have all-channel receiver sets or where UHF reception might 
herwise be difficult.’ ‘There are, however, indications running 

unter to the claim that CATV operations will have relatively little 
mpact. Consider, for example, the extensive nature of the CATV 
erations proposed in some of the large cities (in Philadelphia, we are 

Id that a $40 million CATV investment is contemplated). And, 

nerally. the spirited competition for CATV franchises in major cities 
y well-financed groups would appear to reflect the confidence of the 
ATV applicants in their success.’ 


7 Moreover. the nonduplication time period prescribed in doekets Nos. 14895 and 
5233 is geared largely to the schedule of network program distribution, on the premise 
tat network nffillates will have a reasonable opportunity for viable operation if thelr 
opular network programing is not subject to CATV dupHeation. The prohibition agalnst 
aplication 15 days before or after the local broadcast will provide only partial relief, 
; best, to independent stations, which rely on nonnetwork progrnming that is not pre- 
mted simultaneously, or nearly so. nationwide. 

18We note, however, in connection with the Philadeiphia example which we have heen 
irsuing above, that the franchise application of Jerold Corp. in Philadelphia does not 
Opose to carry the Philadelphia UHF stations on the CATV system, until such time as 
might convert from a 12-channei to a 20-channel system. 

7 We aiso note, in this regard, that the Selden report (pp. 85-86) does not consider the 
kelihood that the Phllndelphia audience which would be attracted to the programing of 
ae New York independent stations is the very heart of the audience at which any inde- 
endent Philadelphia UHF station must aim. Instead, it is assumed that the potential 
hiladelphia audience for New York independent stations jis Ike any other part of the 
hiladelphia audience, from the standpoint of Philadelphia Independent stations. This 
Been. we think, raisea a question as to the correctness of the conclusion reached 
i the report. 
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47. It may be, after development and study of the facts and ec 
sideration of the arguments of interested persons, that the probl 
will appear Jess serious or take on new aspects. Or, it may be tl 
CATY systems should not enter markets hke Philadelphia for aj 
riod of + or 5 years—roughly the length of time remaining, wh 
Congress specified as necessary in order to permit the substantial eff 
of the all-channel set law to be felt (i.e., to permit UHF independé 
stations to gain a proper foothold). We need further informat 
before reaching a decision and, for that reason are mitiating 
inquiry. For, we do know that we would be wholly remiss in ¢ 
responsibilities 1f we ignored the problem—and sim ly permit 
events to oceur (indeed, often with the aid of our authorizations 
the microwave setvices) which might jeopardize the congressio: 
goals just set, and the “investment in all-channel receivers” wh 
the public is now making. If such goals are to be changed, that i 
matter for Congress (with our task to collect the facts and ma 
appropriate recommendations). a 

48, Accordingly, Inquiry is warranted to determine the conditic 
under which CATV should be permitted to operate in areas w 
potential for independent stations. Such areas include not only eo 
munities with four or more commercial channel assignments but @ 
those areas where any new station would rely very substantially ny 
independent programing sourees because of overshadowing by th 
network services from nearby communities. Since we have no p 
conceived views as to the role of CATY in these areas or what ¢ 
ditions might be appropriate, comments furnishing full informati 
as to pertinent factors and suggesting possible measures for achievi 
a reasonable accommodation are invited from all interested perso 
As a starting point, comments are requested on the measures and pi 
posals urged by petitioners in this respect. 

49, While the proceeding is underway, we shall carefully exami 
applications coming before us which involve the above problem. TI 
means that pending the outeome of this proceeding, applieations f 
microwave facilities to be used to relay the signal of any televisi 
station to a CATV system in a community with four or more co; 
mercial channel assignments and three or more stations in operatt 
(or with at least two stations in operation and one or more static 
authorized or applied for) must be accompanied by a clear and f 
showing that in the particular cireumstances a grant would not p 
a substantial threat to the development of independent UII servi 
in the area, A like showing must be made in applications for mie 
wave facilities to serve a CATV system in a community where, fb 
cause of its proximity to another community (or communities) havi 
three or more existing comniercial stations (e.¢., within the grade} 
contour of such three or more commercial stations), any new UH 
television station would be independent in operation. 

50, The foregoing takes up the Commission’s concern and course” 
action as to microwave applications coming before it during t 
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erim period while the proceeding is underway.°? The same con- 
nis applicable. whether or not the CATV proposes to employ 
erowave facilities, to situations where there is proposed large-scale 
\TV operations in major cities with burgeoning UHF independent 
velopment. Indeed, we note that the large-scale CATV operations 
gposed for Philadelphia do not make use of microwave. facilities. 
e therefore reqnest comments on what interim course of action, if 
y,may be appropriately followed by the Commission in this respect.?" 
ree the matter is of such short-term nature (1.e., pending resolution 
the proceedings), the shorter time period for comments and reply 
uments applicable to part I of the notiee shall govern, and we will 
ich an early determination (see par. 30). In order to be in a posi- 
n to take definitive action, if appropriate, we specifically invite 
mment on whether the foregoing course of action as to applications 
fore the Commission should be extended to the nonimicrowave 
\TY system in the same type of situation (e.g., through a rule which 
uld prohibit the extension of the signal of any television station 
yond its grade B contour into a community with the situation de- 
ibed above (par. 49). without there having been a clear and 
npelling showing that in the particular circumstances there is no 
‘eat to the development or maintenance of independent UIIF serv- 
in the community). This is also one of the matters which we shall 
ng to the attention of the Congress. Finally, we believe that 
mehising authorities will give due regard to the fact that the 
tter is thus under Commission consideration. 


\ 
) Generalized Restrictions on CATV Extension of Station Signals 


i. Both the ABC and the AMST petitions urge that more general 
jon is necessary to prevent fractionalization of audience and 
tential damage to the nationwide system of television broadcasting 
‘ough a multiplicity of local stations contemplated by our alloca- 
s scheme. Accordingly, they propose general limitations upon a 
ATV's ability to extend the service area of any station—either 
terms of distance from the station or of a specified signal contour 
some combination of the two.** The issue is partienlarly raised 
ether the extension—perhaps for hundred of miles—of the service 
a powerful station operating in a very large market (and thus 
e to devote more resources to obtaining programing) may have an 
ecially adverse impact. upon the development or maintenance of the 
al stations contemplated by the allocations scheine. 


We have also taken into account, in our decision to adopt this interim policy, the fact 
the areas to which the policy will he appNcable do have a significant amount of 

vision service, with additional new UNF service in the offing. 

‘Such commcats may discuss the jurisdictional as well as the policy considerations in 
particular course of action. 

PWe note in this connection that plans are on the drawing board for a CATV system 

acity of 20 channels. Interested persons may wish to address themselves to the ques- 

1 of what effect CATV operations of this or a similar nature might have on local sta- 

hs in terms of fractionalization of audience, and whether same limitation as to the 

nber of signals carried should be considered. 
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52, We have reached no conclusion that broad-scale restrictioy” 
along these lines are warranted.?? Rather, as a part of our gener 
inquiry, we invite comments directed to the proposals. 


1 


(3) “Leapfrogging”’ 

53. Petitioners’ assertions concerning the so-called Icapfroggn 
issne (i.e., the distribution by the CATV system of distant signe 
in preference to signals of stations located nmech closer to the system 
also raise a matter of future importance. Again we have reacht 
no conelusion on this issue and would simply have the interested pa 
ties address themselves to it, both as to the facts and to pertinent pol 
considerations (and also the proposals which have been advanced I 
parties such as AMST in this respect). ‘Thus, does it promote “ti 
larger and more effective use of radio in the publie interest” (see. 3 
(¢)), if the closer signals are carried (on the ground that carriay 
of such signals would bring a programing service more likely to cor 
closer to meeting the CATV community's interests than those 17 
a distant state)! Is such earringe ealled for in the public intere 
in order to extend the service area of ULF stations or VHF stati 
serving sparsely populated aveas—and thus enhance, to some extel 
their chances of snecessful operation and their ability to serve ful 
the needs and interests of these areas/*! Jf a pohiey along the for 
going lines were to be adopted, should it be accompanied by a ¢@ 
comitant duty, on the part of the station carried, to provide son 
amount of programing of partienlar interest to the people in 
CATV’s community? Cf. Petersburg Television Corp., 10 Pike am 
Fischer, R.R. 567, 581j—5S4q: V7, 22 Pike and Fischer, R.R. 3 
295. What kinds of disruption or other problems would sueh a 
quirement. pose for CATV systems? If “leapfrogging™ rules wei 
adopted, is there a probability that the CATV, in order to meet # 
rles and stil] bring in desired distant signals, may distribute € 
many signals that the fractionalization of the audience aspect beeo 
much more serious (in the event there are loeal stations being carvit 
pursnant to the requirements of the rules adopted in dockets No 
14895 and 15233) 4 These questions by no means exhaust. the list ¢ 
pertinent. considerations to which we hope the interested parties Wi 
address themselves. . 


(4) Program Origination or Alteration by CATV: Pay-TV or Com 
bined CATV —Pay-TV Operations 


. 

54. A fourth area of concern is the question of progran: originatg 
or alteration by CATV. (There was some indieation in deckets No! 
———— ’ 


2 Certalaly, we have not eoneluded that there should be restrictions which might 7 
vent areas now withont the benefit of the basic services of the three national netwo 
from ever obtaining those benefits. But here we oote that AMST would appear to 1% 
exceptions to the genern) restrictions it proposes where a CATV makes a showing 4 
publie need for its service, 

In this cannection, we note our discussion In the repart aad order in dockets Nos. 1486: 
and 15238, par. G9, as to inereased awnreness by rating services nnd advertisers of OAL 
penetration and CATV extension of a station's service. : 

* We dn not believe it necessary or nppropriate, pendiag resolution of this iss 1, 
hold up all applientians far microwave facilities to relay television signals to CATY sy 
tems. Rather, parties may bring publle interest considerations pertinent to this issue ¥ 
our attention in connection with specific applications, and we ourselves shall examine sic 
applHeations with this issue in mind. 
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4895 and 15233 that CATV systems may be originating advertising 
yaterial in some instances and deleting advertising from the station 
enals carried. We believe that inquiry is appr opriate to determine 
hether CATV systems should be subject to the provisions of sec- 
ons 315 and 317 of the Communications Act and to a requirement. 
vat, there be no deletion of the station identification announcement 
fany signals carried. 
55. A related question is presented by the assertion of some of the 
etitioners that CATV might become a vehicle of pay-TV or combined 
ATV-pay-TV operations. They express a fear that the end result 
f such operations might be to siphon off top attractions from free 
Jevision, if the fees obtained from large-scale CATV operations 
10uld enable CATV operators to outbid television hroadeast stations 
1 the program supply market, or that it might prove to be the means of 
eradual transition from advertiser- supported free television to pay- 
v generally. It is further urged that CATV systems should not 
2 permitted to use the distribution of free television signals as a base 
gr engaging m pay-TV operations. We have been advised of at 
ast one instance where a CATV system has devoted a channel on 
1e cable exclusively to the presentation of its own programing (both 
ATV originated local programs and films acquired from others). 
56. The possible impact of subscription television on free television 
roadcast service has been a continuing subject of Commission and con- 
ressional concern. See Third Report on Subseription ar ison. 
3 F.C.C. 265; Connecticut Committee Against Pay TV v. Federal 
Be heations Commission, 301 F, 29d 835 (CLA.D.C.). ae den. 
1 US. 816. In light of that concern, ae are requested on 
ie feasibility or desirability of pay-TV operations by CATV, whether 
iy conditions would be required for the protection of the public in- 
rest in free television, and what conditions might be appropriate. ae 
57. In short, comments are requested as to whether CATV systems 
ould be limited to simultaneous distribution of station signals with- 
t additions or deletions, or whether there should be no limitation on 
pogram origination by the CATV, or whether some mtermediate 
dsition would be appropriate. The Commission lis reached no 
melusions in this area, and requests comments on all facets of the 
nestion. For example, in addition to the two basie issues posec 
pove (i.e., complete restriction or complete freedom as to program 
j@ination), there are intermediate issues where comment might be 
ay Thus, comments are invited on the question of whether any 
fch prohibition against CATV program and advertising origina- 
mi should apply only where the CATV is operating m an area 
ved by one or more television broadcast stations. In the absence 
any local station, would the public interest be served if the CATV 
ere not only permitted, but even encouraged, to serve the community 
‘providing an outlet for local self-expression? W here there is but 
le local station, should the CATY be barred from carrying advertis- 


This proceeding is in no way intended to he concerned with, or to affeet, the question 
whether there is a property right in the broadcast signals carried by CATV systems 
te FCC 65 —, par. 159). 
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ing but permitted and encouraged to present local programing, part 
ularly in the news and public atlairs field (on the ground that st 
local programing provides a needed diversity na monopoly siti 
tion, and poses no threat to the viability of the local station) ¢ 
58. Some of the foregoing matters may be appropriate for Co 
mission rulemaking (e.g. the sec, 315, sec, 317, or station identifieata 
requirements), while others may eall for congressional eonsiderati 
and resolution. Again, we think that as a matter of “first thir 
first,” we should garner the facts and pertinent. considerations. 


(5) Other Areas of Concern 


59. In view of the interest engendered concerning ownership ? 
contro] of CATV systems. comments are requested on the propos 
of petitioners with respect to the regular filing of information as 
CATV ownership, control, and management (see particularly 
Boise and AMST petitions). Would it be appropriate to require 
periodic filing of other information, such as the location of the CA 
system, the number of subscribers, the signals carried, and the ext 
of program origination, 1f any¢ While much nseful informat 
was gathered in connection with dockets Nos. 14895 and 15935. f 
statistics will soon be out of date ina rapidly changing CATV h 
Moreover, the questionnaire diseussed in paragraph 34 above 
occasioned by a lack of specific information with respect to @ 
CATY system. It appears to us that it might be more efficient ¢ 
serve the convenience of interested persons, as well as the Comn 
sion, if pertinent information were regularly supplied by each CA 
operator on a current basis. 

60. The general matter of cross-ownership of CATV systems ¢ 
broadeast facilities is being pursued separately in docket No. 154 
Interested persons are nevertheless invited to address themselves 
this proceeding to those aspects of the cross-ownership question wh 
may be pertinent to the overall policy questions raised here. 
example, there is the question of whether grants for translator fa 
ties or local stations should be made to CATV systems in commu 
ties which have no otf-the-air television service where there is no 1 
minent likelihood of an mdependent applheant. In other wot 
would the public interest be served by permitting, or even encour 
ing, CATV sysiems to provide an oif-the-air service to areas wh 
would otherwise have none? Should a similar poliey be followes 
provide a second off-the-air service, or would cross-ownership aff 
the CATV licensee and unfair competitive advantage over the in 
pendent. Hcensee’? (see FCC 65-355, pars. 91, 134). 

G1. Another area of great interest to the Commission is the p 
posal in Dr, Seiden’s report that rulemaking action should be ta 
to afford potential and existing stations a sufficiently large serv 
area to withstand CATV penetration. This proposal is set out 
detail at pages 7, 89-90 of the report and will not, therefore, be 
peated here. Comments are requested as to the feasibility and mer 
of the proposal and the most appropriate way of implementing 
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fore generilly, we ave of the opuiion that all ef our rules and policies 
nonid be reexamined to see if they are holding back or encouraging 
jvariety of off-the-air services. In this connection, there is pending 
I propose! to facilitate the use of translators on alloeated channels 
FCC 65-125, docket. No, 15858). 

62. Some of the petitioners have urged the Commission to extab- 
sh appropriate technical standards to govern the operation of CATV 
rstems, ¢.g.. with respect to the techincal quality of signals distributed 
VCATYV. ft appears tous that the matter of technical standards 
arrants inquiry. As a starting point. comments are reanested on 
he proposals of petiiouers (see NAT-636 fled by sprmeiield, p. 6, 
a. 6 above, and the proposal of AMIST, p. 12. par. 25(1) above). 

63. The foregoing disenssion has been directod. toward CATV op- 
fations vis-a-vis television broadeist facthities. It has been brought 
Dour attention that a standard broadcast or PAP radio station might 
@ serious andience fractionalization if a CATV system were io 
tng a meuher of competing aural signals to its subscribers. e- 
mdingly, counuents are requested as to whether any serions prob- 
Mm exists. or is likely to exist, in tus area and. if se. the nature of 
Ww regnlatery ineasures which ateht be appropriate to govern the 
Istribution of aural signals by CAEY, 

a In sum, inquiry to ascertain the facts and appropriate policies 


each of these areas is warranted in the public interest. Nor do we 
‘ain to restrict comments just to the above areas, Persous may, of 
mse, point up other facets of this overall problem where remedial 
‘tion may he appropriate (e.g., whether our policies with respeet to 
ther auxihary services, such as translators or satellites, should be 
odified). The information developed night be useful to the legisla- 
re consideration of CATV and would assist the Conumission in 
faking recommendations to the Congress, Moreover. a sullicient besis 
as been shown to establish that additional rules may be required for 
eqnate protection of the public interest and the regulatory scheme. 
the absence of further information, we do not havea vound basis for 
pecific rule proposals. TIowever. in order to be in a position to take 
y rulemaking action found appropriate at the conclusion of this 
raceeding, without conducting new proceedings, comments are re- 
lested on the proposals of petitioners and the additional matters 
dicated above. Counterproposals as to possible alternative measures 
re also invited. We stress. however, that the main thrust of this 
roceeding is to gather the facts and to obtain the commenis of the. 
a on the pertinent policy considerations. A further notice will 
pall Likelihood be issned to afford an opportunity for comment on the 
secife rule proposals of the Commission. 

65. The inquiry and proposed rnlemaking are directed toward all 
ATV systems. The questions raised by petitioners or indicated by 
ie Commission are pertinent to our responsibilities in licensing micro- 
r facilities for CATV use, whether or not rules governing all 


ATV systems are ultimately adopted. Consideration of nonmicro- 
ire C.C. 2a 


Le) 
Si] 


| 


Gall 47 


wave CATV systems is included in order to conserve time and to avoi 
the necessity for a second proceeding, particularly in the event tha 
no legislation is forthcoming and the comments in this proceedin, 
confirm our initial conelusion that the Commission has present juris 
diction over all CATV systems. Moreover, we believe it appropriate 
as requested by one of petitioners, to put all persons who now operat 
or who propose to operate CATV systems on notice that CAT) 
operations may be subject to Commission regulation of the natur 
indicated, whether microwave is used or not. Al} Commission action 
taken during the pendency of this proceeding will, of eourse, BD 
subject to the outcome of the proceeding and any rules adopted wil 
be made appropriately applicable, such as at license renewal time. 
66. Accordingly, there is instituted herewith, pursuant to the provi 
sions of section 403 of the Communications Act. an inquiry into th 
foregoing matters. Authority for the rulemaking proeeeding 
stituted herein is contained in sections 2, 3, £(1). 303, 307, 308, 30 
$10,315, and 317 of the Communications Act of 1934, as amended. 
67. All interested persons are invited to file written comments 01 
the rule amendments proposed in part t, and on paragraph 50, on 0 
before June 25, 1965, and reply comments on or before July 26, 19 
Comments on the inquiry and proposed rulemaking im part ID may 
filed on or before August 27, 1965. with reply comments due on 
before October 25, 1965. In reaching its decision in this matter, th 
Commission may also take into account any other relevant. information 
before it, in addition to {he comments invited by this notiee. 
68. After study of the comments. the Commission may. by sub 
sequent order, specify a number of days for the presentation of ora 
argument on these important matters. It is also contemplated thai 
oral testimony may be solieited, and appropriate orders specifying th 
nature and time may be issued at a later date. After comments haw 
been received, the Commission may well spin-off portions of the 
rulemaking for early decision, since other portions may require 
lengthy consideration. 
69, In aeeordance with the provisions of section 1.419 of the Comm 
mission's rules and regulations, an original and 15 copies of all coms 
ments, replies, pleadings, briefs. or other documents filed m_ this 
proceeding shall be furnished the Commission. 
10. In light. of the foregoing. /é 7s ordered, That the various req 
quests made in the pleadings filed by American Broadeasting Coe 
Springteld Television Broadcasting Corp., Boise Valley Broadcastell 
Inc., Westinghouse Broadcasting Co. Ine., Association of Maximu 
Service Teleeasters, Inc., Capital Cities Broadeasting Corp.. Taft 
Broadeasting Co., and National Community Television Assoeiatione 
TIne., .!7e granted in part, to the extent reflected in this notice, and 
alre otherwise denied. 
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APPENDIX A 


ARKETS WITH No ComMMERCIAL UHF StTaTIon on AiR RUT WITH COMMERCIAL 
UHE Construction PerMrrs GRANTED AND/OR CoMMERCIAL UHF CHANNELS 
APPLIED For 


Commercial | Commercial | Commercial Vacant com- 
VHF sta- UNF con- | UHF ehan- | mercial UHF 

tions on air struction nels applied channels 
permits for 


stin, Tex 
stin- Rochester, Minn.-Mason City, lowa_._. 
ltimore, Md 
mingham, Ala. 
BOULOWUN Cone gon ea eno n= 
arleston-Huntington, W. Va__..- 
icinnati, Ohio... 
weland, Ohio 
lumbus, Ohio. __- 
Nas-Fort Worth, Tex_..-..---.---- 
lun, Ri ae 
gene, Oreg.-.- 
uston-Galveston, T 


3 
1 
3 
3 
2 
2 
3 
3 
3 
3 
4 
3 
2 
= 3 
ianapolis-Bloomlngton, 4 
isonville, Fla..........--.--..-.-. 2 
lin, Mo.-Pittsburg, Kans.........- 2 
oe CLG, | Caines 3 
BCE RMMLLOX. fee os sone cosets =k 2 
fidian, Miss_....... 1 
sml-Fort. Lauderdale, Fla... 3 
bok 4S ee eee anne 1 
ineapolis-St. ae vinnie eee mee A 4 i 
BEOUIERTIS, LG.) <sce coca cu oon = 3 1 1 2 
‘falk-Portsmouth-Newport News, Va. 3 1 
jahoma ity Olcliee se eeee eee renee 3 i 
Jadelphia, Paves: a ckeesecsceca= us 3 3 
WOLTER; TS te Seren eee oe ee = 3 2 
ny i Ge eee ee 2 i 
BEBIG WO oo ccs crctcnesceoes nese = 4 1 
Diego, Calif.___.__ 2 1 
Francisco-Oaktand, Calif. 4 fal 
Jose-Salinas-Montercy, Ca 2 il 
do, Ohio... " il 
sa, Okla__..... 3 1 
cot, TP Rb nS Sees ale ae a ea ee 2 I 
| ‘Spancleiel, a eeeeeae 96 a4 25 | ity 
1A permittee has gone on the air since Jan. 1, 1965. 
3 There is also a C.P. for a commercial VHF station. 
| APPENDIX B 
| CoM MISSION’S MEMORANDUM ON ITS JURISDICTION AND AUTHORITY 
Section 1 of the Communications Act (47 U.S.C. 151) states that the purpose 


the act is the regulation of interstate and foreign commerce in communication 
pire and radio, and that to efficiently achieve this purpose, authority over 
sh commerce is centralized in the Commission. Section 2 (47 U.S.C. 152) 
‘tes that the “provisions of this Act” shall apply to “all interstate communica- 
a by wire or radio * * * and to all persons engaged within the United States 
ksuch communication * * *.” These terms are defined in section 3 of the 
!. Section 3(a) defines wire communication as the “transmission of * * * 
tures, und sounds of ail kinds by aid of wire, cable, or other like connection 
mween the points of origin and reception of such transmission, including all 
itrumentalities, facilities, apparatus and services (among other things, the 
feipt, forwarding, and delivery of cominunications) incidental to such trans- 
sion.” Section 3(b) defines communication by radio as the “transmission 
radio of * * * pictures, and sounds of all kinds, including all instrumen- 
ities. facilities, apparatus, and services (among other things, the receipt, 
warding, and delivery of communications) incidental to such transmission.” 
= the plain language of these definitions, there would seem te be no 


sstion but that CATV systems are engaged in interstate communications by 
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wire or radio. They transmit “pictures, and sounds * * * by aid of wire” 
are “instrumentalities * * * [used for] * * * the receipt, forwarding, and 
livery of communications * * * incidental to such transmission,” and hence 
within the definition of wire communication under section 3(a). Moreo 
CATV systems constitute interstate communication by wire, since they fort 
connecting link in the chain of communication between the point of origin | 
transmitting station) and reception by the viewing publie (the CATV ; 
scrier)—a chain which ‘is now well established * * * as interstate ¢ 
munication.” Capital City Telephone Co., 3 FCC 189, 193 (eiting Federal 
Commission v. Nelson Bros. Bond & Mortgage Co., 280 U.S. 266) The 1a 
clear that the mere jocation of communication facilities wholly within one § 
does not establish that the communication service rendered over such facil 
is an intrastate service, and that a communications service can be interstat 
foreign in nature and subject te the Commission's jurisdiction even though 
the facilities are located within the confines of one State. California ig 
Telephone Company v. P.C.C., 828 F.2d 556 (C.AD.C.) 5 Ward v. Northern 
Telephone Co., 300 F, 2d $16 (CLA, 6), cert. den. 871 US. S20; Pucifie Telatr 
dne., FCC 64-1150, 4 RR. 2d 145 (1904). CATV systems are extensions of 
interstate service of the television broadcast stations whose signals they €a 
Clarksburg Publishing Co. v. F.CLC., 225 2d 511, 517 (C.A.D.C.), and 1 
constitute “interstate communication by wire’ te which the provisions of 
act are applicable (see. 2(a), 3(a)). See American Trucking Associalio 
United States, B44. US. 20s, 3118 

With respect to the Coumission's authority to adopt the rules proposed in 
notice of inquiry and preposed rulemaking, ie., the “provisions of [the] 
that are to be applicd to CATV systems, there are the following sections: See! 
1, 411), 208 (f), (h), (p), and (r), 307(b), 315, 317. and 508. But the eam 
sections would appear to be 1, 307 ¢b). -ci). and 803 (f). (h). and (r). As 
notice and the report and order in dockets Nos. 14895 and 152385 make elear, 
existence and growth of CATV systems threaten to impede realization of 
Commission's television assignment plan and policies under seetions 1 and 30 
(i.c., the sixth report and order). See Carter Mountain Transmission Cor 
PCC, 821 F.2d 359 (C.A.D.C.), ceri. den. 375 U.S. 051 (186a pe lt esGome 
sion has anthority under sections 4(4), 303(f). S03(h), and SsO5(r) to: 


perform any and ali acts, make such rules and regulations and issue s 
orders, not inconsistent with this act, as may be necessary in the exee 
of its functions (1(i)) 

inake such regulations not inconsistent with law as it may deem neces 
to twevent interference between stations and to carry out the provisio 
thistaet * * * (308(f)) ; 

establish areas or zones to be served by any station (202(h)): make ¢$ 
rules and regulations and prescribe snch restrictions and conditions, 
inconsistent with law, as may be necessary to carry out the provisions 
this act * * * (308¢r)).¢ 


21t can be nrgued that CATV systems, in receiving, forwarding, and delivering 
station’s signa] to the viewlng puhlic, nre the Instrumentnlities incidental to the t 
mission of the signal nnd hence falf within the definition sf “communication by radio 
see, S(b). Ilowever, It fs unnecessary to consider this argnment in view of the discus 
above as to sec. 3(n) and the seope of the Cammission's proposals. Since CATV of 
tions elenrly {nll within see. 3(n) and/or sec. 3(b), a determination of their precise st 
is not essentin] to the question of the Commission's jurisdiction to proceed ns propose 
the notice of inquiry nnd proposed rulemaking. : 

* Congressional npproval of the Capital City doctrine was expressed in connection 
the 1960 amendment to sec. 202(b). See 105 Cong. Kee. at 1G, 

Sit is, we believe, significant thnt in sustaining the jurisdiction of the Interstate ¢ 
meree Commission In American Trucking the Supreme Court relied solely upon provis 
of the Motor Carrier Act that are, In the cirenmstances, analogens to sees. 2 and 3 a 
Communications Act. Compnre 49 U.S.C. 202(n) nnd 303(n) (19) with 47 U.S.C 
and 153 (a) and (b). 

‘In nddition, us noted in the notice, there exists the potential to frustrate the pur 
of the act embodied In secs, 303¢p), 210, 315, 317, and 508 (and certaln Commis 
regulations), 

5 See. 303 (f). (hb), nnd (r) are preceded by the following clause : 

“Except as otherwise provided in this Act. the Commisslon from time to time, as pt 
convenience, interest, or necessity requires shnlI—” 
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The foregoing provisions (4(i), 8303(f), 803(b), and 303(r)) give the Com- 
ssion broad rulemaking authority to earry out the provisions of this act 
g., secs. 1 and 307(b)) with respect to communieations vor persons coming 
thin the Conmission’s jurisdiction (including CATV—see. 2¢a)). Section 
3(h), in particular, was affirmatively designed to assist the Commission in 
ectuating the fair and equitable distribution of broadeast service ealled for 
section 807(b).° The Commission's authority to issue rules establishing the 
“1 or zone tv be served by any station for this purpose includes the power to 
syent infringement of the rules by “any persou” (secs. 812(b) and 502 of the 
mmunieations Act). Hence, it clearly encompasses, we beheve, the authority 
preserihe by rule the conditions under which the station’s signal may be 
ended beyoud the area or zone to be served by the originating station, by 
ans of CATV—an “interstate communication by wire” to which the act's 
visions are applicable (sees. 2(a) and 3(a)). 

Moreover, apart from section 303(h), the general rulemaking power of the 
mmission (sees. 4(i) and 303(r)) includes authority to take necessary action, 
; inconsistent with the act or law, to prevent frustration of section 307(b) by 
Ty. In National Broadcasting Co. v. U.S. 319 U.S. 190, 215-220, the Supreme 
urt citing, inter alia, sections 1, 303(f), and 803(r), stated that: 

The avowed aim of the Communieations Act of 1984 was to secure the 
maximum benefits of radio to al people of the United States. To that end 
Colgress endowed the Communications Commission with contprehensive 
powers to promote and realize the vast potentialities of radio * * *. In the 
context of the developing problems to which it was directed, the Act gave 
the Commission not niggirdly but expansive powers, 

der such “expansive” and “comprehensive” powers,’ the Commission has 
thority to take reasonable and appropriate action, including promulgation of 
es, “as may be necessary” to earry out the provisions of section 397 (b)— 
ensure that the regulatory seheme embodied in that section (the equitable 
tribution of service) and section 303 is not frustrated by the operation ot 
TV, an “interstate communieation by wire” to which the act's provisions are 
jlicable. This authority does not depend on a specifie reference to CATV or 
TV practices in the act. United States v. Storcr Broadcasting Co. 351 U.S. 
», 208. See also, National Broadcastiny Co. v. United States, 319 US. 190, 
$-219, where the Supreme Court stated: 

True cnough, the Aet does not explicitly say that the Commission shall 
have power to deal with network practices found inintical to the publie inter- 
est. Dut Congress was acting in a field of regulation which was both new and 
dynamic * * * While Congress did not give the Commission unfettered 
discretion to regulate ali phases of the radio industry, it did not frustrate 
the purpose for which the Communications Act of 1934 was brought into 
being by attempting an itemized catalogne of the specitie manifestations 

| of the general problems for the solution of whieh it was establishing a regu- 
| latory agency. That would have stereotyped the powers of the Commis- 
sion to specifie details in regulating a field of enterprise the donrinant 
characteristic of which was the rapid paee of its unfolding. And so Con- 
gress did what experience had taught it in similar attempts at regulation, 
even in fields far less fluid and dynamic than radio. The essenee of that 
experience was to define broad areus for regulation and to establish standards 


Sec. 803(h) was copied from the Radio Act of 1927 and originated in preceding bllls 
amend the Radio Act of 1912. For the legislative Intent, see hearings on H.R. 5589 
5 poe Tlouse Cammittee on Merchant Marine and Fisheries, 69th Cong., Ist Sess., 
See also, Stahlman v. F.C.C., 126 F. 2d 124, 128 (C.A.D.C.). For the intended compre- 
sive scope of Commission authority see, e.g., the following legislative history of the 
io Act of 1927, which was reenacted in all substantial respects in the Communications 
af 1984 (78 Cong. Rec. 8822-23, 10313-14, 10990) : G6 Cong. Rec. 5479; 5S. Rep. 772, 
h Cong., Ist Sess., pp. 2-3. 
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for judgment adequately related in their application to the probleme t. 
- 8 

To ieesunae effect in other fields, see Houston, East and West Peras Rail 
Co. ¥. U.S) 284 U.S. 342; U.S. v- Wrightivood Dairy Co., 315 U.S. 110; Jas 
Pennsylvania R. Co., 823 U.S. 612; Anicrican Trucking Assve. Vv. US., 844 
ax: Public Service Commission of State of New York v. Federal Power 
mission. 227 F. 2d 808, 89T (C.A.D.C.).° | 
The American Trucking case is particularly pertinent. The Supreme C 
there sustained 1CC rules “aimed at conditions [trip-leasimy) which may dire 
frustrate the success of the regulation undertaken by Congress.” After 
sections analogous to section u07(b) in our situation, the Court stated 
OES, Fis UN) Pe. . ; 
Included ip the Act as a duty of the Commission is that “to admink 
execute. and enforee all provisions of this part, to make all necessary @1 
in connection therewith, and to prescribe rules, regulation, and proe 
for such udiministratiou.” And this neeessary rule-making power, ccf 
nous with ihe scope of agency regulation itself, must extend to the “tf 
portation of passengers or property by motor carriers engaged in inte § 
or foreign commerce and to the procurement of and the provision of tae 
for such transportation” regulation of which is vested in the Comm 
by 202(a). See also 203(a) (19). ? ; ; 
We point out that section 201(a) (6) of the Motor Carrier Aet is substanti 
similar to sections 303(r) and 411) of the Communications Act: while in) 
Circumstances, sections 202(a) and 208(a) (19) of that act are closely unulo 
to sections 2(b) and 3(a) of the act. Further, the Court reached its conch 
“dexpile the abseuce of specific reference to leasing practices in the Aet,” sta 
tat pp. 300-310) : 
Our funetion, however, does not stop with a section-hy-seetion se# 
for the phrase “regulation of leasing practices” among the literal W 

of the statutery previsions. As a maticr of principle, we might agree 
zppellants’ conientions if we thought it a reasonable canon of interpreta 
that the draft-men of acts delegajing agency powers, as a practical 
realistic matter, can or do include specific consideration of every 
soult to be corrected. But no great acquaintance with practical aff 
ix required to know that such prescience either in fact or in the mind: 
Congress, does not exist. National Broadcasting Co, y. United States, 
US. 190, 210-220; * * * 1ts very absence, moreover, is precisely ene of 
reasons why regulatory agencies such as the Commission are created. * 4 
See, also, Public Service Conm, of N.Y. Vv. PPC, 327 F.2d 808, 806-07 (CALL 
Of course, the rules must be “reasonably necessary and fairly appropri: 
for the protection of the regulatory scheme. Colorado Interstate Gas Co 
Feadcrat Power Commission, 142 ¥. 2d 913, 952 (CLA. 10). See also, Amen 
Trucking Assn. vy. U.S., 344 U.S., at 314-3815; National Broadcasting CO, 


¢The Court. inp referring to provisious of the aet snch as secs. 303 (gf) and (r). *ty 
(319 U.S. at 217-218) : 

“These provisions, individually and in the aggregate, preclude the notion that the © 
mission is empowered to deal only with technieal and engineering impediments t@ 
Narger and more effective use of radio ty the publie interest.’ We cannof tind ia the 
any such restriction of the Commission’s authority. Suppose, for example, that a © 
munity can, because of physical limitations, he assigned only two stations. That 
munity might be deprived of effective serviee In any one of several ways. More powe 
statlons fn nearby cities might blanket out the signals of the local stations so that U 
could not be heard at all. One station might dominate the other with the power @ 
signal. But the community eould be deprived of good radio service in wnys less ¢ 
One naa, finaneinNy and technically qualitied, mizht apply for and obtain the licea 
both statioas and present a single service over the two stations, thus wasting 1 
quency otherwise available to the aren. ‘The language of the Act does not withdraw 
a situation from the licensing and regulatory powers of the Comtnission. and there | 
evidence that Congress did not mean Its broad langnage to carry the authority it expres 

®The Public Service Commizsion case sustained the power of the Federal Power € 
mission to issue temporary certificates to protect producers, although sec, 7(¢) of the 
eral Power Act expressly authorized such oction obly to protect customers, oa the De 
of the broad provisions of see. 18 of that act which are virtually the same as see. 300 
of the Communications Act. The Court stated (3827 F. 2d at S07): “AN authority, 
the Commission neet! not be found in explicit language. Section 16 demonstrates ar 
tion by Congress that the Commission weuld be confronted with unforeseen prea 
administration tn regulating thls huge industry and shuuld have a basis for coping” 
such confrontation.” | 
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319 U.S. at 219 (“Generalities unrelated to the living problems of radio 
ynnieation cannot justify exercises of power by the Comission”). The 
‘t and order in dockets Nos. 14895 and 15233 demonstrates the appropriate- 
and necessity of rules requiring all CATY’s to carry local stations with- 
duplication for a reasonable period. Moreover, the Carter 3fountain 
ion establishes the reasonableness of the requirements. In affirming the 
nission, the Court stated that “this does not appear to us an unreasonable 
tion” but rather “a Jegitimate measure of protection for the local station 
the public interest” (321 F. 2d 359, at 363-364). The notiee of inquiry 
woposed rulemaking similarly demonstrates the validity of the Commission’s 
qn as to the effect of CATV on independent stations and programing sources, 
1 as on the development of UHF in the larger markets. 

eouclusion, it would appear that under the broad regulatory powers vested 
by the Communications Act, the Commission presently has jurisdiction 
all CATV systems, whether microwave is used or not; that there are 
rent provisions of the act applicable to the exercise of authority over such 
ms (in purticular, sees. 1, 4¢(1), 303(f), 303(h), 363(r), 30T(b), and 403) ; 
hat the proposed rules und inquiry represent a reusonable exercise of that 
wity in the circumstances, 


SMENT OF COMMISSIONER ROBERT T, BARTLEY CONCURRING 1N PART 


AND DISSENTING IN PART 


loncur in the notices to the extent that they seek data for resolution 
je matters here before us, but dissent to the indication of present 
ority over CATY. 


ON OF COMMISSIONER LOEVINGER CONCURRING IN PART AND DISSENT- 
ING IN PART IN DOCKETS NOS. 14895, 15233, AND 15971 


(Proceedings re CA TV's) 
¥ * * * * * co 


16 Commission is issuing today a report and order, a notice of in- 
rand of proposed rulemaking, a memorandum on jurisdiction 
he text of new rules all of which relate to the problems posed by 
aunity antenna television systems, commonly referred to as 
V’s. These documents aggregate over 120 pazes and set forth 
a mass of detail that the outlines of the problem, as well as the 
issues, are somewhat obscured, if not wholly snbmerged. Ac- 
ngly, it seems worthwhile to restate very briefly and simply what 
roblems and the issues are, in order to indicate my points of agree- 
and disagreement with the majority. 

CATV is a system comprising an antenna for recetving television 
Js, and eables and auxiliary | apparatus (such as amplifiers) for 
ing the signals received into a number of receiving sets. CATV’s 

bout as old as commercial television itself, the first systems having 
started as early as 1950. CATV's have been developed in order 
[the wants of those who either because of distance or terrain were 


ie Commission clearly has no jurisdiction over bowling alleys or theaters. for ex- 
as an administratlve agency has no greater power than has been conferred by Con- 
ae v. Wiekard, 321 U.S. 288: NLRB vy, Atlantic Mctallic Casket Co., 205 F. 2d 
le Cle Peters Vv. Hobby, 349 TLS. 331. TIlowever, unlike bowling alleys and 
eS ‘CATV systems intercept and extend the signals of television stations, and thus 
e. uniquely close relationship to the regulatory scheme. Moreover, CATV systems are 
om Interstate communication by wire to which the act's provisions are expressly 
ible, 
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(0.0, 2a 


Cilia | 


unable to get television signals off the air in satisfactory quality 
numbers. (See articles in Television Magazine, June 1962, Septem) 
1964, and April 1965.) 4 

Fora variety of reasons. some of them related to aetions of the F¢ 
the commercial CATV business has developed through independ 
companies which transmit or relay the signals and other compat 
which distribute the signals to snbseribers. Typically there wil 
an antenna on some high point near a community which receives 
sienals of a number of TV stations. These signals will be transmit 
either by microwave relay or by coaxial cable to a point in the sett 
part of the community. At this point the relay company will deli 
ihe signalstothe CATV operating company. The latter will main 
and operate the system whieh distributes the signals over wires to 
homes of subscribers within the community. In some cases the r 
company will deliver signals to several CATV companies. j 

CATV’s were started in mountainous areas of Pemsylvania @ 
Oregon where television reception was either poor or nonexistent 
many communities. As it appeared that CATV'’s were able to bi 
good reception and otfer a variety of serviees to communities far ¢ 
side the major metropolitan centers, the companies spread to more e¢ 
munities and got more subseribers. Over the years, as television 
grown in both numbers of broadeast ing stations and numbers of hon 
CATY has also grown, although by no means in proportion. In ro 
figures there are now about 566 television stations in the United St 
covering some 266 markets. (Television Magazine, April 1965, p. 
Over 52 nillion U.S. households have television receivers, which is 
percent of all of the U.S. households, (ibid.) The CATV indus} 
today has about 1.300 operating systems serving about 1.2 mill 
homes. (Seiden report tothe FCC, p. 1.) CAT V's are concentra 
largely in one- or two-station markets. Most systems are fairly st 
in size, about 9° percent having fewer than 3.000 subseribers. andq 
average having about 655 subscribers. Most CATV’s deliver 
signals to their subscribers, although some deliver as few as three 
some as many as seven or more. (Tbid.) Towever, the number é 
size of CATVW's is growing and CA'PV systems are being offered 
more communities, and to Jarger communities. 

The proliferation of CATV’s is regarded by many in the televis 
business as an economie threat. Tt is said that while the broades 
has the burden and expense of providing programing which the at 
ence vets without payment and which must be supported by adver 
ing, the CATY operator simply delivers the broadeasters’ programy 
to subseribers and receives payment from them. This is said toe 
stitute unfair competition. It is also alleged that the compet ition 
not. only unfair but destructive in some situations, beeause CAT 
deliver the sionals of far-distant stations and deliver a relatively la 
number of signals to relatively small communities in which the ar 
ence is not large cnongh to support a number of stations. CAT. 
create the anomaly that some relatively small towns are provided x 
1 greater choice of television programing over the local CATY tl 
many larger cities have in the absence of CATY. 


on 
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These circumstances have created a demand by many broadeasters 
tthe FCC to take jurisdiction over CATV’s and to institute measnres 
protect television broadcasters against competition of CATW’s. As 
al be pointed out in some detai] below, the FCC has instituted several 
pevedings and investigations relating to this matter.  Elowever, 
yetofore it has not taken any definitive action of general significance. 
nile there has been some question as to the extent of the FCC juris- 
[tion, the Commission has had undisputed jurisdiction with respect 
licensing microwave transmitting facilities for those relay com- 
pues that carry TV signals by nicrowave. The manner of exercising 
jt jurisdiction is one of the matters that. has heen bitterly disputed 

I that is involved in the present proceedings. 

By the documents whieh the Commission is now promulgating it 
jopts a series of measures which represent the conclusion of the 

mmission majority as to the action that the Commission shonld 
i in this field. There are four significant measures involved, 

First. the Commission rules that CATV’s must earry the signals 

all loeal television stations without material degradation. “Phe 
jmraission exercises power over the CATV's by requiring licensed 
crowave relay companies to require their customers to comply with 
> Conmnission conditions. 

Second, the Commission rules that the relay companies must. require 

CATY’s which they serve to avoid the delivery to their customers 
the television signals of any program which duplicates the program 
any local station. This rnle of nonduplication does not refer merely 
simultaneous duplication, but requires CAT V's to avoid presenting 
y duplicate program either 15 days before or 15 days after the date of 
yadeast by a local station. Thus, this rule provides that the CATVW's 
ved by the relay companies subject to the rule must avoid duplica- 
nof any local TV program fora period of 30 days. 

Third, the Commission asserts jurisdiction over all CATV relay 
mpanies and systems, ineluding those that are wholly intrastate 

il that transmit signals entirely by wire. Although this conelusion 
Bled “tentative,” the backgronnd demonstrates that there is no 
actieal possibility of dissnading the Commission from this conclu- 
n. The Commission gives notice that the substantive measures 
ready adopted will be extended to the full limits of this asserted 
asdiction as soon as the precedural amenities can be completed. 
Fourth, the Commission institutes an “inquiry” seeking further 
winent on more than a dozen and a half questions, all of them relat- 
xto the possibility of imposing further restrictions upon the opera- 
me of CATV's. 

It seems to me that in its approach to the CATV problem the Com- 
ssion is doing the wrong thing for the wrong reason in the wrong 
inner to deal with the wrone problem. It is thereby erecting only 
rossamer barrier against the evils which it fears. ; : ; 
The Commission is doing the wrong thing when it seeks to control. 
ectly or indirectly, the specific programs which shall be presented 
the audience. The Commission is acting for the wrong reason 
sause it seeks only to limit. competition. The Commission is pro- 
ding in the wrong manner because it is acting to extend its juris- 
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dietion beyond statutory language and contrary to precedent. | 
Commission is dealing with the wrong problem because it concentr 
attention only on the single matter of competition for listener atter 
and substantially disregards more important and more basic prob, 
Finally, the Commission is erecting only a gossamer barrier ag 
feared evils because the actions taken and proposed are not: 
wrong but must ultimately prove to be ineffective. Assuming: 
the Commission will assert jurisdiction over all CATV compant 
will impose nonduplication rules, and disregarding the risk th 
action will be set aside for lack of jurisdiction, at best. these rul 
give slight and marginal protection against competition, and at 
they will be wholly overturned on the whim of some future Commi 
sioner. This is not a sound basis on which to build an industry. 

Basically I concur in two of the fonr rulings nade by the Comi 
sion today and dissent from two of the four. I agree tha 
Commission should, within the scope of its jurisdiction, require C 
carriage of local television stations without degradation, and th 
should implement the rule so as to insure its effectiveness. I have 
disagreement with the substance of the rules regarding carria 
local stations. I also agree that the Commission should unde 
an inquiry into the role and scope of CATVW’s, although I have 
reservations as to the Inquiry uow initiated by the Commissio 
disagree with the nonduplication rule which 1 believe is an imp ¢ 
attempt to limit competition by controlling programing; and TD 
agree with the Commission’s attempt to extend its jurisdiction with 
congressional authorization. ; 

While I heartily agree that the Commission should conduct a sw 
ing inquiry into the role and scope of CATV’s in the field of 
communications, it seems to ine that the present inquiry is too ] 
and too late. It istoo little because it does not deal with fundamel 
Many of the important issues in the field are mentioned in the né 
of inquiry, but they are scattered through the somewhat difi 
discussion in random fashion, even occurring in footnotes. But 
hasic issues are not mentioned. These are what the function} 
CATW’s should be, and what nltimate mode and system can 
developed or encouraged to provide the greatest service to the gr 
number. In various paragraphs of the instant orders and opit 
CATV’s are discussed as being ancillary or subsidiary faciliti 
broadeasting and as being a service competitive with broadeastil 
These concepts seem inconsistent to me, and differing regulate 
consequences flow from them. For example, if the services are tm 
competitive, then there is some reason to prohibit or discourage Jo 
ownership of broadeasting facilities and CATV’s. On the other hai 
if the services are ancillary, then that reason does not exist, @ 
broadeasters should be permitted, and perhaps encouraged, to 0 
CATV's. At the present time the Commission is deferring action 
a large muuber of broadcast license renewals because the licensees 4 
own CATY facilities. This action seems inconsistent with some of 
posit ions adopted in these proceedings. 

In any event, the present inquiry is too late because the Commissi 
has already formed its opinion on this subject. I believe the Co 
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ysion should make its investigation and conduct its inquiry before 
‘ching its conclusions, rather than afterwards. The documents 
ied today plainly show that the Commission and its staff have 
png and fixed views regarding the snbordinate place of CATV’s 
ithe mass communications system, and these views are not likely to 
much influenced by anything that can_ be presented to the Com- 
sion i in the course of the inquiry. Even if some Commissioners hold 
th views, it would seem to me to be more courteous, more productive, 
il more wise to refrain from officially promulgating them until the 
mal “inquiry” has been completed. 
n any event, I cannot agree that it is proper for the FCC to 
ermine, either directly or indirectly, which programs shall be 
ried by a CATV system. It seems to me that the basic issue is 
ather the Commission should employ economic and engineering 
e in order to achieve economic and engineering objectives, or 
uld exert direct control over the substance of programing m an 
mt to achieve its objectives. The method of selective program con- 
, Which the majority adopts here, will beget future problems and 
re control. Problems will arise because of delay, changes in plans 
broadcasting of particular programs, the requirements of section 
Fand “fairness,” and section 317, and other provisions, to pose only 
3 examples that can readily be foreseen of the numerous problems 
sly to arise under this rule. Suppose that a local station advises a 
TV that the latter cannot carry some program because the station 
mds to carry it, and then the station, for whatever reason, does not 
ry the program ? As a practical matter, the CATY will not have 
‘ other opportunity to carry the program once the date of its 
adcast has passed. Will the FCC then require the local station to 
ry this program? Will that depend upon the Commission's de- 
nination of the value of the particular program? We know from 
rience that documentary and political programs are those most 
ly to be delayed or omitted. Will the Commission permit these 
‘grams to be taken off the CATV at the whim of the local station 
jer without insuring that he does carry them? It seems a to 
that the majority “Will be willing to do this. However, I doubt 
those broadcasters who now clamor for a Commission rule on 
Mluplication will welcome this new grounds for Commission 
ulation of their programing. 
tven more prov ocative questions are posed with respect to political 
graming. Suppose a distant station, carried on a local CATY, 
aurrying a series of political programs on a presidential election 
ch is balanced as between the major parties. A local station 
ides to carry those network prograins presenting the views of one 
the two major parties. It notifies the CATV which then blanks 
these programs on its circuits. The local station will then have 
balance out its own programing by presenting the views of the 
er major party over its bro adeasting facilities. But the programs 
the distant station carried on the local CATV will be imbalanced 
*e they will present only the programs presenting the views of one 
uy. Most important, the local public will then have an unbalanced 
sentation since it will have the programs favoring one party pre- 
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sented over two stations on the local system, whereas the prograr 
favoring the other party will be presented over only one of the los 
channels and there will be only half as many of the latter. This 
obviously a device that could easily be used to give the public a ve 
biased political presentation during a eampaign. Is the FCC th 
going to supervise CATY systems to see that their programs comfy 
with all of the requirements of section 315 and “faimess”¢ How w 
this be accomplished? Will the FCC require program origination 
CATV's? These and a host of other problems flow directly a 
inevitably from the approach adopted here. To say that any sing 
sitnation is unlikely is not an adequate response. The records of t 
FCC and its own attempts to influence programing are eloquent te 
mony that situations such as those suggested, and others more biza 
and unusual, do oceur and recur. 

Jt should be noted that the rules now adopted by the Commisst 
are based in significant part upon its concern for the preservation 
“local live” programing, and that the notice of inquiry suggests 
the protection which the Commission is now bestowing upon bro: 
casting stations is likely to be “accompanied by a concomitant duty 
the part of the station” to provide “local live” programing. 
notice of inquiry, paragraph 53. Thus, the nonduplication rule 
not only a direet intrusion into the programing area through cont 
of CAVW's, but is also another argument to buttress the case 
further Commission control of the programing of broadcasters. 
lieving, as J do, that the Commission should not seek to control] p 
gram content in the field of broadcasting, I am opposed to t 
approach, See separate opinions in Lee Roy MéCourry, 2 RR. 2d 8 
(1964): George I. Borst, ef al. YCC 65-207 (1965): The Role 
Law in Broadcasting, 7 J, of Bdesting. 113 (1964) : Religious Liber 
ond Broadcasting, 33 Geo, Wash. 1.R. (March 1965). 

One practical factor that seems to be left out of consideration 
the adoption of a nonduplication rule is that this is the approa 
which is most hkely to provide incentive, if not virtual necessity, f 
CATV’s to undertake the origination of their own programs. 
operation of the nonduplication rule means that the CATV operato 
are required to delete material from the programs which they recei* 
and deliver to subscribers and it also means that when sueh materi 
is deleted the CATV is left with a vacant channel. While the nCoil 


pressures and motivations will undoubtedly vary from situation 
situation, this kind of situation provides both the opportunity 4 
incentive for program origination; and therefore, in the long run, 
likely to engender more competition for the local television statiot 
than it avoids. It seems to me to be far more simple and effective, m 
to mention wise and appropriate, to require that CATV’s shall eart 
loeal stations, that they shall not alter or degrade the signals tht 
they carry, and that they shall meet such other engineering requit 
ments as may be found appropriate, and to leave determination ¢ 
programing to the broadeasters without foreing the CATV operate 
into the area of program selection and encouraging them to enter tl 
area of program origination. 


1 F.C.Cy 2a 


8S Federal Communications Commission Reports 
| 
The most important and fundamental Jegal objection to the present 
fommission action is its lack of adequate jurisdictional basis. The 
ule promulgated by the Commission at this time undertakes to 
sgulate the programs that may be carried by CATVW's by requiring 
ommon earriers that serve the CATV’s to impose upon their cus- 
ymers, as a condition of service, the hmitations contained in the Com- 
ission rules. The Commission has repeatedly rejected this basis of 
iriscietion in the past, as appears from the cases cited and quoted 
alow. But regardless of lack of support in precedent or statutory 
inguage, the logical implieations of this approach should warn of its 
nsoundness. Tf the Commission can impose its will on a person or 
asiness entity that is the eustomer of a eommon earrier by the simple 
evice of requiring the common carrier to act as the Commission's 
Jiceman in order to keep its heense, then the Commission can regn- 
te any business in tla United States. Every business and most 
'tizens are customers of the telephone and telegraph companies. It 
as never previously been suggested that this faet subjected them to 
seulation by the FCC. But if today’s decision stands, then that is 
1e Jaw. The Commission need no longer be constrained by any 
‘chnical limitations on its jurisdiction arising from statutes enaeted 
y Congress, if this theory is sustained by the courts. The rule adopted 
y the Commission today apples to CATW’s served by the telephone 
mmpany as well as to those served by CATV relay companies. But 
jere 18 nothing in the logic of the Commission's jurisdictional ap- 
oach that limits this technique to CATV's. If this jurisdictional 
mindation is sound for CATV's, the Commission may, by precisely the 
me technique, impose its regulations on theaters or newspapers, on 
oek brokers or taxicabs, indeed on any business.or person that needs 
ad uses the serviees of a communications common carrier. 
The Commission's assertion of direct jurisdiction over companies 
aat receive broadcast signals and transmit them wholly by wire within 
single State, without any specific statutory foundation, is equally 
arming in its implications. The principal argument urged in sup- 
rt. of the Commission’s jurisdiction over such companies is that it 
desirable for the FCC to have such jurisdietion in order to attain 
e broad general objectives of the Communications Act. Towever, 
this reasoning is sound, then the jurisdiction of the Commission is 
terally unlimited. There is searecely any aspect of organized social 
ving that is not in some way related to the complex ramifications of 
it communications system that is now under the jurisdietion of the 
ommission. If the Commission has authority to deal with any 
Petes whieh “threaten to impede realization of the Commis- 
on’s * * * plan and policies” (memorandum on jurisdietion) then 
ean control all amusements, the field of journalism, the scheduling 
f movements by trains, planes, and ships, not to mention almost any 
her activities that is either competitive or ancillary to or an im- 
rtant nser of communieations. Such vague and broad reasoning 
feply will not sustain jurisdietion as to activities not plainly within 
16 scope of some more specific statutory language. See FP.C. v. 
anhandle Co., 337 U.S. 498 (1949). 
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When the Communications Act itself is examined it. is found ti 
not.only is language lacking to give the Commission jurisdiction wh 
it undertakes to assert here but the language of the statute expres: 
denies that jurisdiction. 

Section 1 of the act, 47 U.S.C. 151, states the purpose of the act 
most general terms and states that the FCC is created pursnant to f 
purpose. However, it does not define or confer any jurisdiction. 

Section 2 of the act. 47 U.S.C. 152, says in its first subdivision 
“the provisions of this chapter shall] apply to all interstate-and for 
communication by wire or radio * * *." It does not. state that 4 
Commission has jurisdiction over all such communication. Rathet 
describes in general terms the scope of the act and the outermost li 
tations of ils application. However, it says that within these outert 
limits the act applies pursuant to its provisions. In other words, 
order to find jurisdiction within the scope described by the first § 
division of section 2, it is necessary to find some specific provision | 
the act conferring jurisdiction. 

This is emphasized by the second subdivision of section 2, whi 
specifically says that nothing in the act shall be construed to give 
Commission jurisdiction with respect to “intrastate communica 
service by wire or radio of any carrier” or Sany carrier engaged a : 
terstate or foreign communication solely through connection by r 
* * * with facilities located in an adjoining State * * * of andl 
earrier * * *.°  |t would seem that the Jatter clauses specifica’ 
exclude both CATV relay companies and CA'TV's from the juris 
tion of the Cammission when they do not use microwave. THowe 
it is argued that the intrastate relay companies using wire, rath 
than microwave, are connected by radio with broadcasters in anot 
State rather than with carriers in another State. The obvious ans 
is that at the time of enactment of the Communications Act such thi 
as CATV's were unheard of and that the intent of Congress express 
in the second subdivision of section 2 is te deny the Commissi 
jurisdicti ion over intrastate carriers which are not part of a sin 
integrated system and which simply carry signals emanating fre 
another State. The congressional intent to exclude the Commissi 
from regulation of intrastate facilities and operations is indicated 
a number of provisions in the Communications Act. In addition 
the restrictions of 47 U.S.C. section 152(2), a statutory denial 
Commission jurisdiction m regulate intrastate facilities or operatic 
appears in 47 U.S.C. section 214, as to communications common 
riers, In 47 U.S.C, 221(b), as to telephone companies, and even im 
U.S.C. section 301(d). as to radio signals which do not have a dit 
effect on interstate commiunieations. 

However, it is not necessary to rely upon inferential construeti 
Examination of the entire Communications Act for a specific pro 
ston applicable to companies engaged in transmitting signals in 
state by wire discloses that only section 214, 47 U.S.C. 214, 
applicable. This section provides that no carrier shall construet 
operate a line without obtaining authority from the Commissi 
provided, however, that no authority from the Commission is 
quired for the construction or operation of “a line within a sin 
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ite unless sneh line constitutes part of an interstate line.’ The 
tion further provides that “As used in this section the term ‘line’ 
ans any channel of communication established by the use of ap- 
priate equipment other than a channel of communication estab- 
ied by the interconnection of two or more existing channels, * * *” 
us, by specifie statutory provision, the mere fact that a CATV sys- 
1 or relay company is connected by radio to some other eommuni- 
ions facility cloes not constitute its lines a part of a elannel of 
amunication comprising both the out-of-State facility and the 
rastate facility. The eompany which operates by. wire within a 
sle State is, therefore, specifically excluded from Commission 
isdiction by section 214. By familar rules of statutory construc- 
1snch a specific and explicit exelusion prevails over any inference 
t might otherwise be spun out of more general language that is 
imed to imply jurisdiction. 
‘he Commission memorandum on jurisdietion argues from the 
initions of “wire eommunieation” and “radio communication” in 
U.S.C. section 153, to the conclusion that the Commission has ju- 
liction over CATY’s because their activities may be said to come 
hin the scope of these definitions. This argument is wholly beside 
point. The section on definitions confers no jurisdiction at all. 
ny terms are defined in that same section, including the terms 
nited States,” “person” and “State commission.” It is obvious 
tt the FCC does not have jurisdiction over the United States, over 
ite cominissions or over al] persons. The terms defined have legal 
nificance only to the extent that they are used in other sections of 
statutes. But one will seareh the aet. in vain for any section which 
iressly confers jurisdiction upon the Conunission in the broad terms 
ationed in the memorandum on jurisdiction. Consequently, the 
mitions given those terms are not germane to the issue. 
£ the argument in the Commission’s memorandum is correct, then 
}Commission has jurisdietion not only over intrastate wire relay 
os and CATV operating systems but also over television and 
io receivers. The argument made in the Commission memoran- 
in is that any instrumentality whieh is incidental to or used in the 
icess of transmitting pieture or sound or whieh forms a connecting 
<in the chain of communication between the transmitting station 
the viewing public is subject to Commission jurisdietion. Tele- 
on and radio receiving sets are just as much within this jurrsdie- 
nal concept as CATV’s and broadcasting stations. In that event 
| “all-channel law” (Public Law 87-529, 47 U.S.C. 303(s)) was 
ecessary as the Commission had full authority to regulate and Ji- 
se receivers by the terms of the original Commnnieations Act. 
iy. neither the Commission nor the courts have ever previously 
gt this to be the ease. Both have continuously acted on the con- 
=y assumption. 
‘he Cominission itself has explicitly denied its right to eontro] and 
jurisdiction over CATV’s in several decisions which up to the 
sent time have not been specifically reconsidered or overruled. 
s first reported decision is /ntermountain Microwave, 24 FCC 54, 
épted January 30,1958. In this case, a television broadcaster, Hill 
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County, objected to the grant of a microwave authority to a CAG 
relay company. The Commission opinion said: 


Hitt County is seeking to have the Commission deny a radio authorizat 
to a comimunieations common carrier because the communication cin 
to be derived under such anthorization will be utilized by subscribers y 
are competitors of T1il] County in endeavoring to provide visual enterti 
ment * * *. We are of the opinion that the request of Hill County 
be denied * * *. In considering this problem, it must be remembered t 
it is possible and feasible for communicatious common earriers to prove 
program relay facilities to subseribers where no special nuthorizatior 
required from this Cemmission, e.g., Where the carrier already has in vy 
property authorized general cable, wire, or radio facilities which may he 
to such particular use in the ordinary course of business. Thus, to sit 
out for special consideration and denial only those situations where 4 
construction is involved, Where such new construction is specitically for 
purpose of providing a service to the puhlic, when the initial or sole 1 
availing himsetf of service is a community television distribution syst 
would be arbitrary, capricious, and discriminatory, An alternative, 
course, would be to adopt an overall policy, rule, or condition with res 
to every cable, wire, or radio authorization, issued by this Commissior 
eurricers under its jurisdiction, under both title TT and title ILE of the C 
munieatious Act, prohibiting the rendition of the speeifie type of service 
under attuck by the objectors. Sucha procedure would be equally arbitri 
capricious, and discriminatory and unwarranted in view of our ultin 
determination herein. 


A few months later, in Frontier Broadcasting Company. 24 
951,16 RR. 1005 (1958) the Commission spec ifieally pointed out t. 
even if it held CA'PV systems to be common carriers they would ¢¢ 
within the scope of section 214 of the Communications Act and, the 
fore, would not require Comission authority to constrnuet or oper 
intrastate lines. The Commission further said that when CiXj 
systems transmitting signals by wire do not emit excessive radiat] 
they involve no radio transmission whieh requires any form of hee 
from the Commission under the set. 

Thereafter the Commission conducted an extensive Inquiry and a 
plenary proceedings entered a report and order considering the wh 
subject of CATV and repeater service, 26 FCC 103, 18 2k. 
(1959). The following are some of the conclusions then reached 
stated by the Commission : 


* * * we find no present basis for asserting jurisdiction or authority ¢ 

CATY’s except as we already regulate them under purt 15 of our rules W 

respect to their radiation of energy (yar. 71). 
* * * it would not constitute a tegally valid exercise of regulatory J 
diction over common carriers to deny authorization for common car 
inicrowave, wire, or cable transmission of television programs to CA 
systems on the ground that such facilities would abct the creation of ads 
competitive impact by the CATV on the construction or successful operil 
of local or nearby stations (par, 77). 

Certainly, with respect to anything more than the barring of simultane 
duplication, we believe this to be an unwarranted invasion of viewers’ rig 
lo get “live” programing if they are willing to pay forit. Phe suggested Tt 
restricting presentation of the programs of the tocal station’s netwi 
would appear to be cumbersome, if net comptetely unworkable, especiy 
considering that many stations in small markets, including some of tf 
eovered in the record, present programs of two or even three netwo 
(par. 9G), 

We have considered herein the problem, the issues raised, and sngger 
methods of solution. Two of the broadcasters’ suggestions, both relat 
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to CATV's. we adopt. These are that CATV systems should be required to 
obtain the consent of the stations whose signals they transmit and that they 
) should be required to carry the signal of the local station (without degrading 
|) it) if the local station so requests. Since both of these steps require changes 
in the Communications Act, we will shortly recommend to Congress aypro- 
priate legislation, as indicated above (par. 94). [Emphasis added.] 
In 1962 the Commission, with one dissent and one abstention. i--1ed 
le Carter Mountain decision, which is the principal reliance of those 
ho now argue for FCC jurisdiction in this matter. Carter Mountain 
pansmission Corp.. 32 FCC 459 (1962). In this case a CATV veiay 
pany applied for authority to transmit television signals by micro- 
ive toa smal] community “with one local television station. The 
levision station protested the application anda hearing was hell. On 
te basis of a complete evidentiary record the ie omission found that 
erant of the microwave authority { o the relay company with the 
inging of CATV service to the community w ould result in the demise 
‘ the local television station. It, therefore, found that a erant of 
c microw ave authority wonld not be in the public terest. The 
| ession stated that the two basic issues in the caxe were whether 
e relay company was a bona fide common carrier and whether the 
eo inpaet. of the grant was of lewal significance or the public 
lier est was inherent in the fact that applien uit was a commen carrier. 
the Commission held that economic impact of the proposed grant on 
le broadcasting station was of legal significance and was adequate 
a ound for denying the authority sought. The holding was expleitly 
| 


mited to this. The Commission said in its opinion: “There is ve 
tempt. to examine, limit. or mterfere with the actual material to be 
ansmitted. We are merely considering the question of whether the 
se of the facility is in the public interest, a cone Insion whieh nmtst be 
sached prior to the issnance of the grant.” The Commission did 
pt consider or discuss the decisions cited above and the only conmment. 
Carter Mountain on the earlier decisions ts this: “To the extent that 
nis decision departs from onr views in the report and order in docket 
0. 12445, 26 FCC 403 (released Apr. 14, 1959), those views are 
codified.” 
'The decision was appealed and affirmed by the conrt of apperls. In 
le court of appeals six issues were agreed upon between the parties 
ad submitted to the court by stipulation. These are set forth in the 
opellate opinion. Carter Mountain Transmission Corp. \. PCIE 
21 F.2d 359 (CA DC 1963), eert. den. 375 U.S. 951 (1963). None of 
1e issues related either to the imposition of eauilit ions Upon or con- 
‘ol over the programs to be carried by the applicant or to the possi- 
lity of extending FCC jurisdiction to companies not utilizing radio 
sansmission for the carriage of signals. In fact, the Commission in 
s brief to the Supreme Court in opposition to certiorari specifically 
ated that no question of Commission jurisdiction over © A iN Ss 
perating by wire was involved in that ease. The brief stated “* * * 
veral bills have been introduced in Congress to give the (onnnisiOn 
rect. authority over CATV's. a question not involved here, * * *° 
FCC brief, p.10.) [Emphasis added. ] 
A month after issuing its Carter Mountain decision, the Commission 
sued a unanimous order in WAST). Ine. v. Fortnightly Corp.. 23 
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R.R. 184 (1962) in which it relied upon and reaffirmed the holéig 
of the Frontier Broadcasting decision, and reiterated that. “this QO 
mission [is] without title II jurisdietion over the CATV syster# 
Accordingly, the Commission ordered that the complaint by a bred 
easter against a CATV system “is dismissed for failure to stat 
cause of action within the jurisdiction of the Commission.” ; 

In the report and order adopting rules to be imposed on CAT 
through the common earriers which serve them. the Commission me} 
mentions the matter of jurisdiction in a footnote (footnote 5). 4 
cavalier reference relies entirely on the authority of the Carter Mo 
fain case as the legal foundation for jurisdiction to issue the 10 
But this relianee is wholly misplaced. The Carter fountain ¢ 
sion held only that the Commission could wholly deny a comp 
earrier application when the sole proposed use of the commion carr 
was to servea CAV and such service would, on the faets of recore 
that case, result in the eeonomic destruction of a local broadeastt 
station. The issue of Commission authority to impose conditions 
or control the character of the signals earried by the relay compa 
not to mention the enstomer, was not raised or decided in that 
was not. considered by the Commission (see par. 3,32 FCC 460) a 
in fact, was expressly disclaimed by the Commission (par. 8, 32 F 
462). The Commission did say that its denial of the application 4 
without prejudice to the right of applicant to file a new applicat 
when conditions had changed so that the operation of the CATV wa 
not have the impaet on the leeal television station which the reee 
there demonstrated was likely to follow in circumstance prevaill 
at the time of the decision. Tlowever, this is a far ery from a holdi 
that. the Commission can impose conditions as to the signals to} 
earried by the communications earrier or by its customer. .As noted 
the preceding discussion, the Commission told the Supreme Court 
the Carter Mountain brief that the issue of FCC jurisdiction @ 
CA'TV'’s was not involved, and shortly after the Carter Mount 
decision a unanimous Commission reaflirmed that it did not have ju 
diction over the carriage of signals by CATV’s. There is no reasom 
Commission opinion that considers this issue and concludes that t 
Commission does have the jurisdiction actually exereised in the insta 
report and order. Several Commission opinions hold to the centrat 
In these cireumstances, the casual disposition of the jurisdictional iss 
in 2 footnote secs inadequate at best and irresponsible at or 

The Commission memorandum cites eases like sLmerican Truck 
Assen, v, US, 844 US. 298, and VBC v. U.S. 319 U.S. 190, to sustit 
jurisdiction. Ifowever, the point at issue in those cases, and otht 
ike them, was simply whether a regulatory agency having jurisd 
tion over a field of activity and an enterprise within that field con 
act with reference to a particnlar practice not specified in the bag 
statute. The Supreme mt: held that, regardless of the absence 
specific reference to a particular practice in the act, the reeulate 
agency having jurisdiction of the field and the enterprise might pr 
mulgate regulations dealing with a practice which was considered” 
be an evil requiring correction. The Court points out that the neee 
sity of formulating regulations to meet specific practices not forese 
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y Congress is preeisely one of the reasons regulatory agencies such 
5 the Commission are created. However, this a reasoning “has nothing 
hatever to do with an issue as to the existenee of jurisdiction over 
reconomic or technical field ora particular enterprise. 

A case much closer to the present situation than any eited in the 
ommission’s memorandum is #.P.C. v. Panhandle Co.. 337 U.S. 498 
1949). In that ease the Supreme Conrt held that the He eould not 
ktend its power by the kind of reasoning relied on by the FCC here, 
ten though the FPC was seeking to regulate a company conceded] y 
ithin its general jurisdiction but as to an aspect of the company’s 
asiness that was not within the terms of the statutory jurisdiction. 
he Court said, inter alia: 
| Nothing in the sections indicates that the power given to the Commission 
| ever natural-gas companies by seetion 1(b) could have been intended to 

swallow all the exceptions of the same section and thus extend the power 

of the Commission to the constitutional limit of congressional authority 
over collmerce. 

Failure to use such an important power for so long a time indicates to 
us that the Commission did not believe the power existed. In the light of 
that history we should not by an extravaguut, even if abstractly possible 
mode of interpretation push powers granted over transportation and rates 
so as to include production * * * We canuot attribute fo Congress the in- 
tent to grant such far-reaching powers as implied in the aet when that hody 
| has endeavored to be precise and explicit in defining the limits to the exer- 
cise of Federal power. 


he Court stated that if the Commission were of the opinion that it 
ould have the power sought, then it was authorized to eal] the atten- 
on of Congress to that faet. The reasoning adopted by the Conrt 
the Panhandle ease applies with even ereater force to the FCC in 
18 instant situation. Tlere there is not merely an inference from 
irlier inaction that the Commission did not believe it had the power 
bw asserted. Tere there are clear and explicit declarations by this 
ommission that it does not have the power which the present majority 
tthe Commission now claims. The only thing that has changed since 
i Commission last disclaimed the jurisdiction it now asserts is the 
rsonnel of the Commission. That is nota proper basis for disregard- 
ic precedent and changing established legal principles. See my sepa- 
Me opinion in Assignment of Additional VHF Channel to Johns- 
jen, Pa..etc., 1 RR. 2d 1572, 1580 (1963). 
Contrary to the apparent belief of the Commission majority, the 
bet that it might be thought desirable for the FCC to have control 
PCATV's or their practices does not indieate that the agency does 
4 such power. See Youngstown Co, v. Sawycr, 343 U.S. 579 
952). Despite some reservations as to the wisdom and objectivity 
the Commission and its staff regarding CATV’s, I would agree 
lat, as a matter of prineiple, the FCC should have the authority to 
fgulate CATV's as a service closely related to broadcasting. T favor 
ad will support appropriate congressional legislation to give the 
ommission jurisdiction in this field. 
This position differs from the assertion of jurisdiction made by the 
ommission in the instant proceedings m several important respects. 
irst, it is founded on a deferential respeet for the constitutional 
theme by which Congress must specifically delegate power before 
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it is exercised by an agency created by Congress. Second, the powe 
that Congress delegates is almost certainly going to be specified an 
limited in extent, whereas the power derived by inference from broa 
general statutory terms is unhmited except by the self-restraint of th 
Commissioners and the vigilance of the courts. Fimally, it 1s Jike} 
that congressional hearings will iWluminate this problem and they 
Congress will provide some euidance to the Commission that may sug 
gest a better course than the one the Commission is now determie 
to follow. 

At least part of the problem that the Commission now foresees 1 
the proliferations of CATV's is the result of the Commission's ow 
past policies. In the past the Commission has adopted the same rr 
strictive attitude toward translators and other auxilary serviee 
that were within its jurisdiction that it now proposes to take towar: 
CATY’s. The popular demand which has been responsible for th 
recent rapid growth of CATV’s has been largely the result of th 
denial of service to many areas because of the FCC strictness 7 
reluctance in granting authority for the construetion and operatio 
of translators and boosters. Apparently the Commission has not ye 
learned that the expansion of service is not to be attained by th 
limitation of competition and the imposition of rigorous regulatie 
but rather by stimulating competition and moderating regulatior 
The Commission can do many things to stimulate and eneonrage ft] 
extension and expansion of television service throughout the county 
but regulating the programs that can be brought into homes b 
CATV’s and extending the Conmission’s jurisdiction without specifi 
congressional authority are not likely to help. 

However, it seems fo me that the most basic and important issy 
involved here is far more important than the interests of the broad 
casters, the CATV’s, or even of the audience in securing broadeastim; 
service. ‘The basic issue involved here is whether a creat Governmen! 
ageney wil] show reasonable respect for its own precedents and re; 
sonable restraint in seeking to extend the scope of its own powel 
Undonbtedly the independent regulatory agencies have been give 
great power and broad discretion in its exercise. But if democratil 
government js to survive, the corollary of great power and broad dis 
cretion must be a strong impulse of self-restraint in the exereisi 
of such power. In the face of statutory language, the Commission’ 
own precedents, the prior statements of the Commission to the eourts 
and its requests 1o Congress for legislation on this subject, it seem 
to ine to be presumptuous for the Commission now to assert jurisdi¢ 
tion which 1t has previously explicitly disclaimed. If the laws ap 
inadequate to cope with the problems of the moment, it is the functior 
of Congress to remedy that lack. There is no reason to assume tha 
Congress is any less responsive than the Commission to the publi 
interest. or that it is unable or unwilling to act if action is needed ft 
this field at this time. I am, accordingly, compelled to dissent from 
the Commission's efforts to extend its jurisdiction without specific con 
gressional authority. 
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BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 


Wasuineton, D.C. 20554 


In the Matter of: 

(MENDMENT OF Suppart L, Parr91, To Apvorr | Docket. No. 14895 
Ruutes And Reguuations To GovERN THE 
GRANT OF AUTIIORIZATIONS LN THE BUSINESS 
Raplo SERVICE For Microwave Stations To 

! Retay TELEVISION SIGNALS TO COMMUNITY 

| ANTENNA SYSTEMS. 

LMENDMENT OF Subpart 1, Part 21, To Aporr | Docket No. 15233 
Ruies anp Reeuuations To Govern THE 

| Grant or AUTHORIZATIONS IN THHE DomeEsTIC 
Purnuic Pornt-ro-Potxt Microwave Rapio 
Service ror Microwave StratTions Usep To 

! Revay TELeEvision Broapcasr SIGNALS TO 
Communiry ANTENNA TELEVISION SYSTEMS. 

LMENDMENT OF Parts 21, 74, anp 91 To Aporr | Docket No. 15971 

, Routes any ReguLatTions RELATING TO THE | (RM Nos. 636, 672, 
Distrinution or TELEVISION Broapcast Sic- 742, 755, and 766) 
NALS BY CoMMUNITY ANTENNA TELEVISION 

Systems, anp ReLarep Marrens. 


Sreconp Reporr AND Onper 
(Adopted March 4, 1966) 


{ 
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ty THE CoMMIssion : CoMrMISSIONER BARTLEY DISSENTING AND ISSUING 
| A STATEMENT; COMMISSIONER COX DISSENTING IN PART AND CON- 

CURRING IN PART AND ISSUING A STATEMENT : COMMISSIONER LOEVIN- 
GER CONCURRING IN TIE RESULT AND ISSUING A STATEMENT. 


1, On April 28, 1965, the Commission issued a notice of inqniry 
id notice of proposed rulemaking in docket No. 15971 (30 FR. 
M8), which divided the proceeding into two parts. In part I the 
commission reached an initial conclusion that. it has jurisdietion over 
I community antenna television (CATV) systems, whether or not 
ierowave facilities are used, and proposed to extend to nonmiero- 
ave CATY systems the substantive provisions of the carriage and 
mduplication rules adopted for microwave-served CATVs in dock- 
is Nos. 14895 and 15233. First Report and Order in dockets Nos. 
1895 and 15233, 30 F.C.C. 683; Memorandum O pinion and Order in 
bekets Nos. 14895 and 15233, 1 F.C.C, 2d 524. Part I also invited 
mment on Various auxiliary questions atlecting all CATVs which 
ere not resolved in dockets Nos. 14895 and 15233. These have to do 
ith color duplication, educational television stations, station-owned 
anslators, and a possible transition period before the carriage pro- 
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visions are made fully applicable to existing CATV systems with Jin 
ited channel capacity (notice, pars. oo-0). ; 

2. In part IT of the proceeding the Commission initiated an inqun 
looking toward possible rulemaking on broader quest oa by t] 
trend of CATV development, incinding (1) the effect. of ATV enti 
into major cities on UIIF independent stations, (2) the possible nee 
for limitations on the distanee a station’s signal may be extended ] 
CATY, (8) “leapfrogging.”’ (4) program origination or alteration } 
CATV and the related question of pay-TV or combined CATV-pa: 
TV operations, and (5) various miscellaneous questions. In paragrap 
49 of part IT the Commission adopted an interim policy, pending t 
outcome of the proceeding, which provides that a microwave apphi¢ 
tion to serve a CATV system in a community with four or more cor 
mercial channel assignments and three or more stations in operatic 
(or with at least two stations in operation and one or more statiol 
authorized or applied for) must be accompanied by a clear and fy 
showing that in the particular circumstances a grant would not pose 
substantial threat to the development of independent UHF service 
the area. A like showing was required for microwave facilities 
serve 1 CATY system in an Sovershadowed” community where, b 
cause of its proximity to three or more existing stations, any new U 
station would be independent in operation. In paragraph 50 of pa 
II, the Commission proposed an interim rule along similar lines 
govern nonmicrowave CATY entry into such areas. 

3. Comment on part. I and paragraph 50 of part IT was due até 
earlier date than that specified for the remaining portions of part I] 
which, it was anticipated, would require more lengthy considerati 
and possibly a further notice to afford an opportimity for comment ¢ 
any specifie rule proposals of the Commission (notice, pars. 64, 68 
Comments and reply comments on part I and paragraph 50 haven 
been fully considered by the Commission. This report and order de 
only with these aspects of the proceeding. 


PART I. THE CARRIAGE AND NONDUPLICATION PROVISIONS 


4. In proposing that the substantive provisions of the carriage 4 
nondupheation rules governing microwave CATV systems be e 
tended to all CATY systems, the notice emphasized (pars. 27, 30) tl 
two main issues were presented: (1) Whether the Commission 
appropriately proceed on the basis of its present statutory authori 
and (2) whether any special problems of snbstanee or procedure a 
posed by rules going to nonmicrowaye systems. We turn now t 
disenssion of the first issne. 

5. The threshold jurisdictional question is twofold: (a) Whetl 
the Commission has jurisdiction as a matter of Jaw over nonmicrowa 


1“Leapfrogging’ menns the distribution by the CATV system of more distant signul 
preference to slenals of stntions located much closer to the system, 

7 Comments and reply comments on pt. 1 and par. 50 were originnlly due an Jnné 25 8 
July 26, 1965, respectively. By orders Issued on June 16 and June 30, 1965, these tk 
for filing were extended to July 26 and Sept. 17, 1965, Formal comments and/or 
comments have heen recelved fram the parties Hsted In the attached app. A. In addit 
a Inrge number of infarmnl comments or letters from members of the publle have B 
recelved and placed In the docket. 
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‘ATV systems under the present provisions of the Communications 
ct, and (6) whether it would be appropriate to exercise any such 
irisdiction without a legislative enactment on the subject. In the 
otice we concluded initially, for the reasons set forth in our memo- 
jndum on jurisdiction attached to the notice, that CATV systems are 
agaged | in Interstate communication by wire to which the provisions 

f the Communications Act are applicable (secs. 2(a) and 3(a), 47 
‘Ss. C. 152 (a) and 153(a)). It further appeared to us that the Com- 
lission’s statutory powers, particularly under sections 4(1), 303 (f), 
h), and (r), include authority to promulgate necessary and reason- 
ble regulations to carry out the provisions of sections 1 and 307(b) 
f the act and to prevent frustration of the regulatory scheme by 
FATV operations, irrespective of the use of microwave. THowever, 
° pointed up the ‘following matters (par. 31 of the notice) : 


While we have initially coneluded that we have jurisdiction, we would 
earefully consider comments addressed to this aspect. The attached memo- 
randum presents the case for jurisdiction—a strong one in our view—and 
is set out in order to afford interested parties a full opportunity to direet 
their comments to that case, Second, we adhere to our position that 
clarifying legislation would be desirable, and have no intention of bypassing 
congressional action in this tield. We are clearly concerned here with new 
and important questions of policy and law in the communications field. 
That being the case, the Commission would weleame (i) a congressional 
guidance as to policy and (ii) congressional clarification of our authority, 

| whieh would lay the troublesome jurisdictional question at rest. It is our 
understanding that hearings wilt shortly commence. The information 

| gathered in this proceeding will, we think, be of assistance to the Congress 
in its consideration of the matter. In short, by instituling this proceeding, 
we shall gather cssential data, both for the Commission and the Congress, 
and will have conserved valuable time and be in a position to take final 
effective action in either of two eventualities: (1) Congress has enacted 
legislation in this field which does not preclude the Commission from 
promulgating rnles along the lines of those adopted in doekets Nos, 14895 
and 16233; or (2) no legislation is fortheoming, and the comments in the 
rulemaking proceeding lead to the conelusion that the Commission does 
have present jurisdiction fo extend the substantive provisions of the rules 
adopted in the above dockets to all CATV systems, whether or not they use 
microwave facilities. Inthe latter event, we would be remiss in our statutory 
duties if we had failed to exercise, without undue delay, our existing juris- 
diction and authority to promote a public interest in this important area. 
The rulemaking proceeding instituted by this notice will thus be conducted 
concurrently with legislative consideration, with final Commission decision 
withheld for an appropriate period to afford Congress an opportunity to act. 


6. Following the issuance of the notice, IER. 7715 was introduced 
ithe Fouse on April 28, 1965, and hearings on the bill were held 
bfore the Subcommittee on Communications and Power of the Honse 
‘ommittee on Interstate and Foreign Commerce in May and June 
965. In the Comimission’s testimony concerning the bill, it was 
jated that the Commission did “not contemplate ‘applying any new 
des that we may enact with respect to the rest of the CATV jndus- 
*y until 1966; in other words, until at least after this session of Con- 
ess is over and it has had the ability to consider this problem.” 
Hearings before the Subcommittee on Communications and Power 
f the House Committee on ane state and Foreign Commerce on 
LR. 7715, 89th Cong., Ist sess., p. 25.) No bill relating to CATV 
as been introduced in the Senate and the 89th Congress adjourned 
s first session without enacting any legislation on CATV. 
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7. We think it appropriate, therefore, to take up without further 
delay part I and paragraph 50 of the rulemaking proceeding. Here 
we note that CATV is developing and expanding at a very rapid rate 
(see pars. 31-39, within). We cannot ignore the increasing risk 
adverse impact on the “public interest in the larger and more effecti 
use of radio” (sec. 303(g)) which accompanies the burgeoning CA 
development. See paragraphs 116-117; part I, within. ‘Farther 
it is contrary to sound regulation for carriage and nonduplication te 
be applicable to the microwave CATV system and inapp ll an tl 
nonmicrowave, which constitutes the other three-fourths of the indu 
try. And, if the carriage and nonduplication provisions are to a 


applied to nonmicrowave systems, it would obviously mininize fl 
disruption to the viewing public to do so as soon as possible—hefore a 
large number of incipient CATV systems commence operation al 
their subscribers become accustomed to service not in compliance wit 
the rules. It would also appear to entail less hardship to the new 
CATV operator to commence operation under the rules than a 
undergo a subsequent conversion. Moreover, removal of the prese 
uncertainty would assist local franchising authorities, as well ag 
franchise applicants. We have received several inquiries from locak 
authorities as to when a decision might be expected, with an indicatiom 
in some instances that action on franchise applications was bein 
withheld pending our decision. The “introduction of as mneh stabil 
ity as possible into the penuns perspective of those affected by our 
regulation” is regarded by us as a “highly desirable objective” (first 
report. and order in dockets Nos. 14895 and 15233, par. 78). For a 
these considerations, developed more fully within, we think it our 
responsibility under the Communications Act to resolve the issues F, 
part [and paragraph 50. 
: 
AL. Jurisdiction as a Matter of Law { 


8. While the comments filed in support of present jurisdiction ou 
number those opposed, there appears to be no need to review the 
substance of the supporting comments here. The bulk of the sup- 
porting comments either restate essentially the same matters set forth 
in the Commission’s memorandum on its jurisdiction and anthority 


*Rupporting comments were filed by: Nntlonal Association of Broadcasters: Assoclation 
of Maximum Service Telecasters, Inc.; Storer Brondeasting Co.; Amerlean Broadcnstlag 
Co.; Westinghouse Broadcasting Co.. Inc.; Fuqun Industries, Inc.; WTVY, Inc. ; Snyder & 
Associates ; Western Slope Broadcasting Co.: Binck Canon Broadcasting Co.; Mesa Verde 
Brondcasting Co.: HWonston Post Co.; WKRBIT Television, Inc.; Bonneville Interantiom 
Corp.: Mabifle Video Tapes, Inc.: 1. H. Overmyer; Aroostook Broadeasting Corp.: T 
Broadcasting Co.; WJAC, Inc.; Springfield Television Broadcasting Corp.; Midwest Tele 
vision. Inc.; West Central Rroadcasting Co.: Rust Craft Broadensting Co.: WGAL Televi 
sion, Inc.; American Farm Bureau Federation ; National Farmers Union: National Grange; 
Tri-State TV Translators Association: Inbor organizntions affiliated with the AFL-CIO; 
Eastern Eduentional Network; and commenting jolntty, television stations KILON-TV 4 
KOTV. KXTX. WANE-TV, WAVE-TV, WFIE-TV, WFRV, WISH-TV, WIXT, WMT-TY, 
WNOK-TY, WTOP-TV. Opposition—Commenting in opposition lo jurisdiction were? 
National Community Television Association, Inc.; Smith & Pepper (on behalf of 150 CATY 
systems) ; Columbia Broadcasting Svstem: Natlonal Broadcasting Co.: TV Cable Service at 
Abllene, Inc.: Eatron, Jac.; American Cable Televiston, Inc, ; Meredith Rroadensting Co.} 
Triangle Publications, Inc.; Jerrold Klectronics Corp.: Internatlooal Teleprompter Corp.: 
Montgomery Television Assoclation, Inc.: and Journal Co. Other—American Telephone & 
Telegraph Co. and U.S. Indepensdenl Telephone Association took no position on the jurisdic 
tlonal question but requested that the carriage and nonduplicatioa provisions be appl 
to CATV systems directly rather than to microwave common carriers. 
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notice, attachment B) or express agreement with that memorandum.* 
ince we believe that the case for jurisdiction is sufficiently set forth 
1 our memorandum, a copy of which is attached to this document 
jr convenient reference (attachment C), we shall] discuss only the 
eguments made in the opposition comments. 

9. The comments urging a want of jurisdiction make three principal 
‘guments. It is asserted, first, that the Communications Act con- 
ins no provision granting the Commission authority over CATV 
‘stems. Second, it is contended that there are specific provisions in 
ie act which show a lack of authority. And, third, it 1s urged that 
1e Commission itself has repeatedly denied jurisdiction over CATV 
‘stems, that Congress is aware of and has acquiesced in this admin- 
trative interpretation, and that principles of statutory construction 
»reclose the Commission from now claiming jurisdiction. We shall 
seuss these arguments in order. 

110. The contention that the Communications Act contains no pro- 
sion granting the Commission authority over CATV systems takes 
sue with the sufficiency of the statntory base set forth in the Com- 
ission’s memorandum (pp. 2-7). We there relied on the fact that 
ction 2(a) states that the “provisions of this act shall apply to all 
jterstate and foreign communication by wire or radio * * * and to 
1 persons engaged within the United States in such communication,” 
nd concluded that CATV systems are engaged in “communication 
) wire,” within the meaning of section 3(a), which is interstate in 
ture. With respect to the provisions of the act to he apphed, we 
ated that the authority conferred by section 303(h) to issue rules 
itablishing the area or zone to be served by any station includes the 
pwer to prevent infringement of the rules by “any person” (secs. 
(2(b) and 502 of the Communications Act), and specifically a per- 
m subject to the provisions of the act, and encompasses authority to 
secify by rule the conditions under which the station's signal may 
h extended beyond the prescribed service area or zone by CATY. 
foreover, apart from section 303(h), the general rnlemaking author- 
wy of the Commission (secs. 4(1) and 303 (f) and (1)) includes au- 
lority to tuke necessary action, not inconsistent with the act or law, 
{ prevent frustration of section 307(b) by CATV—an “interstate 
(mmunication by wire” to which the act's provisions are applicable 
secs. 2(a) and 3(a)). 

j11. It is asserted that these sections do not suffice to support juris- 
iction because it is necessary to find some specific provision of the 
t expressly conferring jurisdiction over the subject matter of CATV. 
ae authorities cited in.our memorandum (pp. 4-6) to the effect that 
ir authority does not depend on a specific reference to CATV or 
(ATV practices in the act * are distinguished on the ground that they 


“While Storer Broadcasting Co. does not agree with the Impact argument (Commission's 
Morandum, pp. 4-5) as a jurisdictional base, It takes the position that the Commlssion 
Iw has limited jurisdiction over all CATV systems which {s sufficlent to support the 
asures proposed in pt. land par. 50. 
Natianal Broadcasting Co. vy. United States, 319 U.S. 190, 218-219; United States v. 
rer Broadcasting Co., 351 U.S. 192, 203: Amcrican Trucking Association v. United 
tes, 344 U.S. 298, 309-311; United States v. Pennsylvania R. Co., 323 U.S. 612; 
Lited States y. Wrightwood Doiry Co., 315 U.S. 110; Houston, Eoat end West Teras 
lilicay Co, vy, United Stotes, 234 U.S, 342; Public Service Commission of State of New 
ork vy. Federal Power Conmission, 327 F. 2d 893, 897 (C.A.D.C.). 
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concern authority over unspecified practices of regulated licens 
rather than the power to regulate unspecified persons or busin 
not licensed under the act. Unless specific authority 1s required 
regulation of nonlicensees, it is argued, the Commission could uti 
its general rulemaking authority to regulate any business (such 
amusements, program producers, etc.) which has an impact on bro 
casting or uses communications facilities. 

12. The attempted distinction, even assuming arguendo its valid 
does not fit the situation here. We are not presented with the ques 
of whether the Commission’s broad powers to take action necess 
to carry out the provisions of the act include authority to regula 
business not subject to the act merely because of some impact on, 
use of, interstate commmnications under the act.6 CATV systems ¢ 
fer from most other businesses in that they are themselves enga; 
in “interstate communication by wire,” a business to which the a 
provisions are expressly applicable (secs. 2(a), 3(a)).7 _Moreo 
they physically intercept and extend television signals, and thus | 
a uniquely close relationship to the regulatory scheme embodie 
sections 303(h) and 807(b). We are not powerless to prevent f 
tration of our action under those sections by persons subject to 
act merely because the licensing provisions of the statute are inap] 
cable to them. Sections 312 (b) and (c) provide for the issuance 
a cease and desist order against “any person”—not merely any * 
censee or permittee”—who has “violated or failed to observe any r 
or regulation of the Commission authorized in this act * * *.” 

13. It is further asserted that Federal Power Commission v. 
handle Eastern Pipeline Company, 337 U.S. 498, precludes a € 
elusion that the general rulemaking power of the Commiss 
encompasses authority to take necessary action, not inconsistent Ww 
the act or law, to prevent frustration of section 307(b) and 303¢ 
by CATV. Tlowever, the Panhandle case is readily distinguisha 
That case was decided upon the basis of a specific provision m 
Natural Gas Act which denied the Federal Power Commission JU 
diction to deal with the problem there involved.® Section 1(b) of 
Natural Gas Act provides that the “provisions of this Act sh 
apply * * * to the sale in interstate commerce of natural gas 
resale * * * but shall not apply * * * to the preduetion or gather 


¢We have not claimed plenary power to regulate any business whieh may have & 
{impact on brondeasting or other interstate communiention by wire or radio. In the ju 
dictional memorandum we stated that the ‘‘Commissioa clearly has no jurisdiction 4 
bowliag alleys or theaters, for example * * *. Moreover, we sought and obtained sp 
stntutory anthority to regulate the mannfacture of television receivers shipped in Inters 
commerce for sale to the pnbile (Public Law 87-529, 47 U.S.C. 303(s)). There ma 
instances, of course, where the Commission's regulatory power nppropriately extends to 
activities of persons not engaged {in communieation by wire or radio. But there f 
neecssity to determine the limits or basis for sueh authority here, 

TSinee CATV systems fall withla the definitlon of communication by wire and t 
operations are faterstate in nature, it mnkes no difference thnt they are not expressly ¥ 
tioned by nnme. The aet applies to “all interstate communication hy wire or radio” 
to “all persons engaged in such comimuniention” [see. 2(a), emphasis added). For 
matter, prior to the 1962 ameadment incorporating see. 303(s), the word “television” 
not appenr in the aet. Yet, it has long heen established that the act applies to telev 
because it falls within the defiaitions of “rndio communicatioa” and “transmissi@ 
energy by radio” contained in sec. 3. Allen B. Dumont Labs, Inc., v. Carratl, 184 I. 2d 
155 (C.A. 3), cert. den, 340 U.S. 929. 

Other Federal Power Commission cases elted in the comments, Amerada Petro 
Corp. v. Federal Power Commission, 334 I, 2d 404 (C.A. 8), and Pan American Petrol 
Corp. v. Federal Power Commission, 339 F. 2d 694, are similarly inapposite slace the; 
volved a lack of jurisdiction predleated upon a statutory exclusion. 
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«natural gas” (52 Stat. 821, 15 U.S.C. sec. 717(b)). The court held 
iat the transfer of gas leases fell within the exclusion as to the “pro- 
diction or gathering of natural gas” and hence lay outside the scope 
¢ the Power Commission's regulatory powers. In declining to find 
ethority in the Power Commission's general rulemaking powers, 
te court stated that the “power to do the things appropriate to carry 
¢t the provisions of the act can hardly be taken to rescind a prohibi- 
m against certain actions” (387 U.S. at 508). By coutrast, there is 
r provision in the Communications Act. which specifically excludes 
ATV systems from the Commission's jurisdiction. On the contrary, 
stion 2(a) states that the “provisions of this Act shall apply to add 
ferstate communication by wire or radio * * * and to a/? persons 
gaged within the United States in such communication * * *, 
Bap )asis added.]” Moreover, Panhundie has been constrned nar- 
lwly in a recent case arising under the Natural Gas Act, which 
stained the Power Commission’s jurisdiction over gas leases for 
male in interstate commerce. United Gas Improvement Co. v. 
intinental Oil Co., 381 U.S. 392, 403-404. 

14. The arguinent that the Communications Act contains language 
ores) y excluding jurisdiction over CATV systems is predicated 
qmarily on the provisions of section 2(b) and section 214(a) of 
gact. Section 2(b) states that nothing in the act shall be construed 
give the Commission jurisdiction with respect to “intrastate com- 
ae service by wire or radio of any carrier” or “any carrier 
kaced in interstate or foreign communication solely through con- 
stion by radio, or by wire and radio, with facilities located in an 
joining State * * * of another carrier * * *.” Section 214(a) pro- 
Jes, in pertinent part, that “no carrier” shall construct or operate 
ine without a prior certificate from the Commission, provided, 
wever, that no certificate is required for construction or operation of 
line within a single State unless such line constitutes part of an 
erstate line.” It further states: “CAs used in this section the term 
he’ means any channel of communication established by the inter- 
anection of two or more existing channels.” 

5. Weare not persuaded that these sections demonstrate a statutory 
hial of jurisdiction over CATV systems. In the first place, both 
tions by their terms apply to “carriers” and we have repeatedly 
ied that CATV systems are not “carriers” within the meaning of 
tion 3(h) of the act. Hrontier Broadcasting Co., 24 F.C.C. 251; 
LV and TV Repeater Services, 26 F.C.C. 403, 427-498; WSTT, 
p. V. Fortnightly Corp., 23 Pike & Fischer, R.R. 18+; Philadelphia 
evision Broadcasting Co., et al.. FCC 65-102 (Ang. 2.1965). Nor 
television stations “carriers” under section 3(h). Moreover, even 
ATV systems were to be deemed carriers, their operations are 
rstate in nature since they are carrying interstate television 
als. A common carrier carrying television signals does not. fall 
yhin the exemption in section 2(b) (1) because its physical facilities 
‘located in only one State; it “performs an interstate communica- 
ins service.” Jdaho Microwave, Inc. v. Federal Communications 
mmission, 352 F.2d 729 (C.A.D.C.) : Ward v. Northern Ohio Tele- 
me Co., 300 F. 2d 816 (C.A. 6), cert. den. 371 U.S. 820: Pacifie 
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1 
Telatronics, Inc., 4 Pike & Fischer, R.R. 145; and cf. Californ: 
Interstate Telephone Co. v. Federal Communications Commissio: 
328 F. 2d 816 (C.A.D.C.).° See also, United States v. American Tel 
phone and Telegraph Co., 57 F. Supp. 451, 454 (S.D.N.Y.), aff'd p 
curiam, sub nom. Hotel Astor v. United States, 325 U.S. 837. ! 
the same token a CATV system, if it were a carrier, would constitut 
“part of an interstate line’ for purposes of section 214(a), eve 
though its facilities were located within a single State. : | 

16. The most vigorously pressed argument against jurisdiction 
the assertion that the Commission is estopped by past disclaimers © 
jurisdiction over CATV systems and congressional acquiescence i 
those disclaimers (see par. 28 of the notice herein). Reliance” 
placed on the principle of statutory construction that a consist 
longstanding administrative interpretation is entitled to great wel 
particularly where Congress is aware of the administrative dete 
nation and has subsequently amended the statute without chang 
the applicable section."°. Whatever the force of this principle in oth 
circumstances, we do not think that it is dispositive of the ] 
question of our jurisdiction here. 

17. Initially, it bears noting that some of the precedents cited ¢ 
establishing a consistent contrary position primarily concerned ima 
ters upon which we do not rely as a basis for jurisdiction. We ha 
consistently held that CATV systems are not common carriers withi 
the meaning of section 3(1), and hence do not come within the pi 
visions of title II applicable to carriers. Frontier Broadcasting C 
pany, QA F.C, 251: CATV and TV Repeater Nervices, 26 F.C.C, 40 
427-428; WSTT, Ine. v. Fortnightly Corp., 23 Pike & Fischer, Ral 
184. But we have not proposed to depart from this ruling, whieh he 
been reaffirmed since fie issuance of the notice herein. PAiladelp 
Television Broadcasters Co. et al. v. Rollins Broadcasting, F 
docket No. 15926 (FCC 65-702, Aug. 2, 1965) now pending on app 
(case No. 19577, CLA.D.C.). Nor have we departed from our earli 
rulings that CATVs are not engaged in “broadeasting” within 
meaning of section 3(o) and are not encompassed within sactio 
325(a). CATV and TV Repeater Services, 26 F.C.C, 403, 428-4 
Tn areas closer to the claimed basis for jurisdiction, the precedents 
not reflect a consistent contrary position." Thus, while we initial 


*Thnt the enrrier In Jidaho Microware woe enrrylng the signal of a television stat 
locnted In nnother State {s not of controlling slenifiennee. <All televIslan broadensting 
Interstate In nature. Werd y. Northern Ohio Telephone Co,, 300 I. 2d 816 (C.A. 6), eer 
den. 371 U.S. 820: Capital City Teicphone Co., 3 F.C.C, 189, 193-194; Federal Radio Co 
mission v. Nelson Broa. Bond & Mortgage Co., 289 U.S. 266, 279. Moreover, In the case” 
network programing the communication IiInk between the network and the statian tr 
mitter forms an additlonnl part of the Interstate chaln of communtentton. Ward, st 
300 I, 2d at 819. ‘ 

1 Cases cited to ns In thls connecilon Include: Hanover Rank, Ex. v. C.LR., 369 U.S, G7 
686-687 : United States v. Lealie Salt Ca., 350 U.S. 382, 396-397 ; Noriccgian Nitrogcan € 
v. United States, 288 U.S. 294, 315; Luckenbaek Steamship Co. v. United States, 280 U. 
173, 183; Commorano v. United Stotea, 358 U.S. 498. 

1 The position of Congress, If It hns nequiesced in the Commission's rulings, Is not eb 
It is true, as xet forth In the notlee, par. 28, thnt following our decision In CATV and T 
Repeater Services, 26 F.C.C, 402%, the S6th Congress gave extensive econsiderntion to sai 
of the various legisintlve proposals on CATY submitted hy the Commission and others, br 
enaeted no legislation. Moreover, hills Introduced In suthsequent Congresses recelved 
uction. However, Congress niso took no action after belng apprised of the partinl rever 
of that declulon In Carter Mountain. 29th FCC Annual Report, 1963. Congress likew 
js aware of our initial coneluston as to jurisdiction In the natlee hereln issued on Apr. 2 
1965. Although n subcommittee of the Tlouse Commerce Committee subsequently held bh 
ings on H.R. 7715, no committee report issued in the first session of the 88th Congress, & 
no legislation on CATV wns considered or Introduced In the Senate. 
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lisclaimed jurisdiction to deny a common carrier microwave au- 
horization to relay television signals to CATV systems (/ntermoun- 
vain Microwave, 24 F.C.C. 54; CATV and TV Repeuter Services, 
6 F.C.C. 408, 481-433), this ruling was later reversed in our Carter 
Wountain decision, 32 F.C.C. 459, which was sustained on judicial 
review. Carter Mountain Transmission Corp. v. Federal Communi- 
vations Commission, 521 F, 2d 359, 864 (C.A.D.C.), cert. den. 375 US. 
1. In CATV and TV Repeater Services, we disclaimed plenary 
dower, under section 303 (a), (b), (f), (g), (1), and (1), to “regulate 
ny and al] enterprises which happen to be connected with one of the 
nany aspects of communications” (28 F.C.C. at 429)—a power which 
snot claimed here. However, we assumed (withont deciding) that 
“ATVs are within the scope of section 3(a) (26 F.C.C. at 428), and 
dso found it unnecessary to pass on the question of our authority to 
egulate them directly because of adverse effect on broadcasting (26 
NC.C, at 431). And, finally. we have not previously ruled on the 
uestion of whether section 303(h) encompasses authority to regulate 
DAT YV. 

18. More important, even if our past rilings in this troublesome 
tea had been consistent, we are not estopped from correcting a ruling 
f law which appears to be clearly erroneous. Carter Mountain 
"ransmission Corp. v. Federal Communications Commission, 321 F. 
1359, 364 (C.A.D.C.), cert. den. 375 US. 951; Phillips Petroleum Co. 
» Wiseonsin, 347 U.S. 672; United Gas Improvement Co. v. Con- 
mental Of Co., 381 U.S. 392, 404-406." As the Supreme Court com- 
iented in the PAiMips Petroleum. case, in sustaining the Federal 
‘ower Commission's jurisdiction over the sale of gas by gas producers 
or resale in interstate commerce despite that agency's consistent past. 
isclaimer of jurisdiction, “even consistent error is still error” (347 
iS. 672, 678, footnote 5). Moreover, in United Gas Linprovement the 
ithority of the Power Commission over gas leases for resale in inter- 
Bie commerce was upheld, notwithstanding the fact that the agency 
‘Ad initially concluded in the same proceeding that it lacked jurisdic- 
on and then reversed itself on remand (on another ground) from a 
surt of appeals decision which assumed a lack of authority on the 
oR of Panhandle (381 U.S. at 404-406). Public Service Commission 
f New York vy. Federal Power Commission, 287 F. 2d 148, 145 
BeA.D.C.). 

19. As indicated in the notice (par. 28), our “jurisdiction to regulate 
mnmicrowave CATV systems under the present provisions of the 
ommimications Act is obviously subject to reasonable difference of 
pinion.” THlowever, the arguments disenssed above do not persuade us 
jat jurisdiction is lacking. and no other bar to jurisdiction has been 
ought to onr attention. After careful consideration of all the com- 
sents we are convinced that the case for present jurisdiction is a 
rong one. Accordingly, for the reasons set forth above and in our 
femorandum as to jurisdiction (app. C), we conclude that CATV 
istems are engaged in interstate communication by wire to which the 


—_— 
#4 See also, Colbeck y. Travellers Ing. Co., 870 U.S. 114, 127, footnote 15 ; Automobile Club 
Michigon v. Commissioner, 353 U.S. 180, 183; Associotion of Clerical Employees v. 
otherhood of R. & 8.8. Clerka, 85 F. 2d 152, 156 (C.A. 7). 
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provisions of the Communications Act are applicable (sees. 2(a) a 
3(a), 47 U.S.C. 152(a) and 153(a)). We further conclude that o 
statutory powers, particularly under section 4(1), 303 (f), (g), 
and (7) inelnde authority to promulgate necessary and reasonak 
regulations to carry out the provisions of sections 1, 307(b), a 
303(s) of the act and to prevent frustration of the regulatory scher 
by CATV operations, whether or not microwave facilities are ust 
The rules proposed in part I and paragraph 50 of the notice are with 
our legal authority. 


B. Assertion of Jurisdiction | 


20. We turn now to fhe further question of whether jurisdicti 
over nonmicrowave CATV should be exercised at this time. Me 
of the comments in support of jurisdiction favored an immediate ¢ 
tension of the carriage and nonduplication requirements to nonmier 
wave CATV systems, and the adoption of an interim policy eitl, 
along the lines proposed in paragraph 50 of the notice or of broaeé 
scope. However, some of the supporting comments and many of t 
opposition comments took the position that we should not. exere 
jurisdiction, even if present, until Congress has legislated on the st 
ject. It is urged that this would provide needed policy guideli 
and avoid protracted litigation on the jurisdictional issue. 

21. We stated in the notice (par. 31) that we would “welcome 1 
a congressional guidance as to policy, and (72) congressional clarifi 
tion of our authority, which would lay the troublesome jurisdictior 
question at rest.” In this report, we stress again the desirability 
our view of congressional guidance in this important area. But tl 
far the congressional guidanee or clarification has not been forthe 
mg; and in the present circumstances, our decision cannot prope 
turn on a desire to avoid litigation or on the hope of obtaining pol: 
guidance in the CATV field. The Commission has not been “left 
large” as to the criterion to be following in performing our statut 
duties in the dynamie communications field. ational Broadcas 
Co.v. United States, 319 U.S. 190, 219-220. The public interest tout 
stone provided by Congress afforded a suflicient standard for 
decision to adopt the carriage and nonduplication requirements 
microwave-served CATV systems in the first report and order 
dockets Nos. 14895 and 15233. Since. the “considerations underlyi 
our conclusion that this is necessary in the public interest to av 
unreasonable competitive disadvantage and prejudicial effect on ex 
ing and potential television broadcast service apply equally” 
nonmicrowave CATV systems (notice, par. 27), there is likewist 
sufficient standard for judgment here. Finally, our action ¥ 
respect to the paragraph 50 proposal is similarly dictated by 
“public interest in the larger and more effective use of radio” ( 
303(e)). 

22. Most of the comments agree that, apart from the basis 
jurisdiction, there is no significant ditference between microwave § 
nonmicrowave systems. However, National Community Televis 
Association, Inc. (NCTA), asserts that there is no basis for assum 
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yey are alike. It points to no factual distinction. Rather, NCTA 
enews its contentions in dockets Nos. 14895 and 15233 that no ade- 
uate factfinding inquiry has been conducted, and claims further that 
dverse impact has not been established and cannot support an _as- 
artion of jurisdiction. In this connection, NCTA has appended to 
s comments the material it submitted before the House subcommittee 
1 hearings on H.R. 7715. It urges particularly that the 15 days 
fore and after nonduplication period is unjustified, and has no 
2asonable relationship to the showing of nonnetwork programing. 
ICTA’s staff has undertaken a study to test the validity of the Com- 
lission’s sample week network study (first report, pars. 104-109), 
nd has found that the data developed by the Commission supports 
s conclusion that delayed programing occurs most frequently among 
filiates in the mountain time zone, and there in one- and two-station 
harkets. NCTA claims that its study of 33 mountain time zone sta- 
lons with CATV penetration shows no adverse consequences (NCTA 
smments, exhibit A). It points in addition to specific examples of 
‘nall market stations which have allegedly increased circulation and 
jaintained the same or a higher network hourly rate since 1960, 
fespite substantial CATV penetration of their service areas (NCTA 
»omments, exhibits A and B). 
193, While the inferences NCTA draws from its studies are sharply 
hiticized in the reply comments of Association of Maximum Service 
meosers (AMST), we do not think it necessary or useful to set 
arth the contentions of each or to discuss their dispute as to individual 
nations. The NCTA appendixes do not differentiate between 
icrowave and nonmicrowave CATV systems; on their face they 
mstitute an attack on the validity of the first report and order in 
ckeis Nos. 14895 and 15233. But the supplementary material upon 
thich NC’'T.A now relies as indicating a lack of past impact is similar in 
ture to the showing there considered at length and would not in 
self warrant reversal of our conclusions.’ Indeed, NCTA, in rely- 
g upon its showing, simply ignores the two most important grounds 
Four decision, namely, (2) the fair competition ground, and (2) the 
jonomic impact ground, based on the CATV trend in recent years. 
ince this is so, it may be well to restate those grounds briefly, and to 
ke account of current information pertinent to those grounds. 
24. In the first report and order in dockets Nos. 14895 and 15233, 
e concluded that CATV serves the public interest. when it provides 
ogram choices not locally available off the air and acts as a supple- 
ent rather than a substitute for off-the-air television service, explain- 
¢ our principal reasons as follows (par. 44) : 
* * * Because of the prohibitive cost of extending the cables beyond heavily 
built-up areas, CATV systems cannot serve many persons reached by tele- 
vision breadeast signals. Versons unable to obtain CATV service, and 
those who cannot afford it or who are unwilling to pay, are entirely de- 
pendent upon local or nearby stations for their television service. The 


Commission's statutory obligation is to make television service available, 
so far as possible, to all people of the United States on a fair, efficient, and 


73 We have decided, for the reasons set forth In pars. 47-55 below, to delete the provision 
nonduplication 15 days hefore and after the local hroadcast and to substitute a require- 
‘nt for nonduplication only on the same day as the local hroadecast. Thus, our resolution 
thls matter affords NCTA substantially the relief it has requested. 
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equitable basis (secs. 1 and 307(b) of the Communications Act). Thi 
obligation is net met by primary reliance on a service which, technically 
cannot be made available to many people and which, practically, will no 
be available to many others. Nor would it be compatible with our respon 
sibilities to permit persons willing and able to pay for additional servie 
to obtain it at the expense of those dependent on the growth of televisio) 
broadcast facilities for an adequate choice of services. 


25. Our determination to adopt. the carriage and nonduplicatiar 
reqiurements rested on two basic grounds: (1) That. failure to carry 
local stations and duplication of their programs are unfair competitive 
practices, which are inconsistent with the supplementary role o 
CATV (pars. 49-57, 76), and (2) that these requirements were nee 
essary to ameliorate the risk that the burgeoning CATV industry 
would have a future adverse impact on television broadeast serviee: 
both existing and potential (pars. 58-75, 77). ; 

26. With respect to the first ground, we found that. the CATV sys. 
tem which fails to carry the local station on its system has in practica” 
effect cut off the station from access to CATV subscribers (par. 51) 


Westated (par. 57) : i 


As a competitive practice, the failure or refusal by a CATV system | 
carry the signal of a local station Is plainly inconsistent with our belit 
that CATV service should supplement, but not replace, off-theair television 
service. The cable system that follows such a practice offers the subscri 
the benefits of additional television service at the price of blocking or 1m 
peding his access to available off-the-air signals. * * * ] 

Because it is inconsistent with the concept of CATV as a supplementary 
service, because we consider It an unreasonable restrictlon upon the loe 
station’s ability to compete, and because it is patently destructive of the 
goals we seek in allocating television channels to different areas and com 
munities, we believe that a CATV system's fallure to carry the slgnal of 
local station is Inherently contrary to the public interest. Only if we were 
persuaded that the overall impact of CATV conmipetition upon breadea 
Ing would be entirely negligible would we consider countenancing such 1 
practice. 


97. We further pointed out that CATY, though distributing the 
prograins of the television broadcast. service. stands outside its norma, 
program distribution process and fails to recognize the reasonable ex. 
clusivity for which the local stations have bargained in the program, 
market when it duplicates local programing via the signals of distam 
stations (pars. 52-56). We summarized our conclusion that this w 
unfair and inconsistent with CATV’s supplementary role as follom 


(par. 57): 

In light of the unequal footing en which broadcasters and CATY el 
now stand with respect to the market for pregrain product, we cannof 
regard a CATV system's duplication of local programing via the signals 0), 
distant stations as a fair method of competition. We do not regard i 
patterns of exclusivity created in the existing system for the distributi 
of television programs as sacrosanct. We think it npparent, however, thai 
the creation of a reasonable measure of exclusivity is an entirely appropriate 
and proper way for program suppliers to protect the value of their produced, 
and for stations to protect their investment in programs. We think ¢ 
basic congressional judginent underlying section 325(a) limitation on re 
broadcasting is the same. 

Nor do we consider the duplication of existing off-the-alr service to be 
consistent with CATV's appropriate role a8 a supplementary service. What 
ever the ultimate impact of CATV competition upon the revenues and opera 
tion of competing stations, duplication is highly likely to affect the audience 
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for the specific programs involved. And it does so without generally offer- 
ing the public a substantially different service. We believe that a service 
such as CATY, which lives on the product of the existing television service, 
should at 2 minimunr give souie measure of recognition to the fundamental 
distribution practices which have developed in the parent industry’s com- 
petitive program! market—to exhibition rights for which others must bar- 
gain and pay but which it has thus far been able to use without any bargain- 
ing by itself or by the stations whose signals it carries. Once again, unless 
_ we were convinced that the impact of CATV conipetition upon broadcast- 
ing service would be negligible, we would favor some restrictions upon the 
ability of CATV systems to duplicate the programs of local broadcasting sys- 
tems, as a partial equalization of the conditions under which CATY and 
broadcasting service compete. [Footnotes omitted. ] 
28. We stated that the foregoing grounds were “enough to justify 
gulatory action” (par. 58) and that “every station affected is en- 
bled to appropriate carnage and nonduplication benefits—irrespec- 
lve of the specific damage which any individual CATV system may 
to the financial health of the individual station” (par. 76). But, 
stated, we also turned to another ground based on the economic 
pact of CATV upon television broadcast development. We con- 
dered at some length the data and arguments before us on the ques- 
bn of impact (pars. 58-75), finding—as in 1959—that it is “impos- 
le, with the data at hand, to isolate reliably the effects of CATV 
umpetition from all of the other factors which operate to produce 
rrticular financial results in differing settings” (par. 68). However, 
xing account of nationwide trends affecting the nature of CATV 
ferings, the character of the markets entered, and the degree of 
metration achieved, we also found it plain that CATV could have 
pubstantial negative effect upon station revennes and audiences even 
ough we lack the tools to measure precisely the degree of impact. 
(ars. 65-69). We further found reason to believe that the impact 
is likely to be “more serious in the future than it has been in the 
rst” (par. 69), and stressed our concern with the effect of explosive 
ATV growth in a critical period for UHF development. (pars. 71- 
i). In sum, the Commission's judgment on this ground was based 
iry largely, not upon the past, but upon the trends which were al- 
mdy evident and whose cimensions called for action now to assure 
ss public interest, in the future. 
29, The additional showing made in the appendixes to the NCTA 
snments is not. directed to the above erucial considerations concern- 
ix the trends in the CATV or UHF fields. Instead, it focuses upon 
stain situations which, it claims, establish that CATV has no ad- 
ese Impact upon television broadeasting. But each of its examples 
sharply disputed by AMST, which points to significant. impact in 
ne cases or sets forth other factors for the improvement in the 
ation of the television station in the face of CATV competition. 
br example, AMST notes that several stations whose network hourly 
te has not declined since 1960 were already at or near the minimum 
@ for the network involved (AMST reply comments, pp. 27-28, 
achment A, pp. 10-14). It attributes whatever success station 
UC-TV, Marquette, Mich., has enjoyed in recent years to new 
imagement beginning in 1960 and states that the station has suffered 
lecline in average quarterly hour audience while local revenues have 
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remained stagnant (AMST reply comments, pp. 29-30, attachm 
A, p. 14). AMST also points out that WBOC-TV, Salisbury, N 
following a change in ownership in 1961 and the infusion of a 
stantial financial investment, extended its hours of operation, i 
proved its programing, and doubled its service area through 
substantial power inerease. (AMST reply comments, pp. 31- 
attachment A, pp. 15-16. 

30. 1t wonld, we think, serve no useful purpose to delve into 
of those sitnations. For even assuming that it were possible to isol 
the significance of CATY in each situation from other factors 
it was feasible in the Carter Mountain case, first report, par. 64) 
would not afford greater insight into the crucial aspeet of the matte 
the explosive growth and changing character of CATY and its 
sible impact upon television broadeasting in the future. And, as 
that aspect, events since the issuance of the first report reinforce 
judgement made by us upon the basis of the above-mentioned tr 
m the industry. For, as the comments in this proceeding show, wi 
out dispute in this respect, the trends deseribed in paragraph 65 
the first report have become even more pronounced. We shall bri¢ 
review those trends in light of their importance to our judgment 

31. In the first report we relied on estimates in the Seiden rep 
which were based on data compiled in 196425 The Seiden repj 
staied (p. 2) that there were approximately 1,300 CATV syste 
serving approximately 1.2 million TV homes. The reply comme 
of AMST, filed on September 17, 1965, eontain the following estima 
as of mid-1965 (AMST reply comments, attachment .A, prepared 
Economie Associates, Ine., of Washington, D.C., using data fr 
Television Faetbook (No. 35) and Television Digest) : 
Communities with operating CAT VS_.-.---_ 2 Bl. 
Communities with CATVs franchised (but not yet operating) ~.--_-------_ 
Communities with CATV applications pending_._.__-__-.-----_-.-_------ 
While these figures are not tendered as precisely aceurate,! the rapi 
accelerating rate of growth is connanel in statistics given by licens 
commenting on the situation within their service areas,’® in the tré 
press, and in letters received by the Commission from local franehisi 
authorities and other members of the public. 

32. In addition, the channel capacity of CATV svstems is mereg 
ing. According to the Seiden report (pp. 2, 54) the usual CAG 
system in 1964 delivered five signals and 85 percent of all syste 
delivered between three and seven signals. However, there is indi 
tion in the reeord that most of the new CATV systems have a chan 
capacity of 12 channels and many of the older systems are expand 
their original capacity. The AMST reply comments (attachment 
contain the followmg table showing the cable capacity for the % 
CATY systems for which it was able to obtain data: 


© 


“This estimate wns hased on comments filed In dockets Nos. 14895 nnd 15233 and 
report submitted ta us by Dr. Martin 11. Selden, entitled “An Economic Analysis of © 
munity Antenna Televisian Systems nnd the Televisian Brondensting Industry” (Gov 
ment Printing Office, February 1965), hereafter referred to as tbe “Seiden report.” 

'S There are other estimntes (see par, 116, deseriblng the Television Digest estimate), 
whatever {he estimate. CATV growth Is clearly explasive In nature. 

“1g. comments of Midwest Television, Tnc.; West Central Braadcnsting Co.; WK 
Televisian, Ine.; Moahile Video Tapes, Inc.; and Bannevile Internationnl Corp. 

“The data were compiled from reports In Televisian Facthook (No. 35), Television Dig 
questiannalres on file at the Commission, and ARB publications. 
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Capacity, in number of channels (including FM) ! 


6 7 


BES Udi822 2-222. 25-----2-5-- 3 26 3 | 393 


Pludes expansions subsequent to starting date. Limitations of the source data make it impossibie 
ermine the original capacity of most of these systems. 


1 
i 


H expanding channel capacity is also reflected in the answers sub- 
Jed to onr questionnaire sent toall known C.ATY systems in connec- 
with the transition period question. (See pars. 103-107, within.) 
. It further appears that CATV activity is accelerating in areas 
re there is the greatest interest in UIIF development. The com- 
ts of AMST list all conimunities or metropolitan areas where 
F stations were operating, authorized, or apphed for as of July 8, 
(, and indicate the extent of colocated CATV activity (AMST 
ments, attachment C, table 2).18 The results are summarized by 
ST as follows (comments, p. 59) ; 


There are 237 ULLF stations and 93 educational stations either operating or 
vith outstanding eonstruetion permits or for which applications are pending 
n communities or metropolitan areas with a total population of over 112 
Nillion. The cities and metropolitan areas with CATV systems operating, 
Sending, or applied for account for at least &5 million people. At least 145 
ommunities or standard metropolitan areas with ULI stations operating, 
uthorized, or applied for also have CATV activity. In 6S such communities 
br metropolitan areas where there are already operating CATV systems; at 
east 67 have CATV systems franchised but not operating, and at least 93 
lave CATV applications proposed. 

. The situation in central Illinois is described by Midwest ‘Tele- 
pn, Inc. (Midwest), licensee of VHF station WCLA, Champaign, 
UHF station WMBC-TYV, Peoria, I1l.; and applicant for a new 

station in Springfield, Ill.7° Midwest states that CATV is in 
ess of growth in virtually all of the major commumities served by 
TA, ineluding Champaign and Urbana themselves.°? Franchise 
jications have been filed or proposed in at least 12 conimunities 


tin the WCIA grade B service area, and CATY systems are operat- 


funder construetion, or franehised in some 15 more. These 27 
munities have a total population of 464,500—nearly one-half of 


Kccording to AMST, table 2 is limited to the central communities or metropolitan areas 
Pe there is UNE activity, and does not include CATV activity elsewhere within the 
earea of a station located in the community or metropolitan area. 

Lidwest is nlso the Hcensee of KFMB, San Diego, Calif. 

hampaign has one VHF and one UHI station, and is also the location of a UHF 
fator of a Decatur UIIF station. 
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the total population within WCIA’s grade B service area. W3 
the grade B service areas of WMBD-TYV, Peoria, and of W71AE 
west's La Salle translator, CATV is at various stages—from fram 
yroposals to actual operation—in at least five communities, inclu 
eoria itself (which has three operating UHF stations and a va 
UHF commercial assignment). The total urban population oft 
five communities is 221.294—between one-third and one-half of 
total population in the grade B service areas of WMBD-TV ane 
La Salle translator. In Springfield (which has one operating ¢ 
station and applications pending for two new UHF stations), api 
cations for CATV franchises are under active consideration in Spr 
field and another community located in the grade B contour of | 
proposed UHF stations. The total urban population of theg 
cities is 92.072—approximately one-half of the total population wit 
the grade B contour of Midwest's proposed new UHF station. 1 
west. states that the proposals for CATV in Springfield, Peoria, CE 
paign, and Urbana have all been announced since April 23, 1965, 
that at least eight new CATV operators filed applications for 
franchises in central Illinois during the first 2 weeks of July. 

35. A deseription of CATV growth in the Rio Grande Vallé 
Texas is given by Mobile Video Tapes, Ine., the lieensee of K RVG: 
in Weslaco-Harlingen, Tex. According to Mobile Video Tapes, \| 
laco has a 1960 census population of 15,649 and the population off 
Harlingen-San Benito urbanized area is 61,658. It states tl a 
Walter Thompson Co. (Population and Its Distribution, The Uni 
States Markets, 8th ed., 1961), lists the Brownsville-Harlingen-§ 
Benito market (whieh ineludes Weslaco) as a class “C” markety 
143d market in the United States, with a population of only 151) 
The ARB total net weekly cireulation of KRGV, as of March 1 
was only 75.100 homes. CATV franchises have been granted inf} 
towns within its service area and other CATV systems are propeg, 
The communities with CATV franchises, their populations, andj 
grade of KRVG coverage are given by Mobile Video Tapes as follef 


=f 


Community 1960 census | KROV co 
population a“ 

Brownsville... -s-2--.s2-sesc0 35 iccsccceessacssnoceneee sn eaneceeeceeeeeeee 48,040 | Orade A. 

Edinburg... 5 18,706 | City Orad 
McAllen. .._ : 32,728 | Orade A. 9 
Mission. ..-- 14,081 | Orade B. 4 


Parr. 2 ocean nas ashsoe seen caee mene ye a ena 14, 106 | City Orade 


j 


Mobile Video Tapes points out that this “constitutes the heart off 
market—8+.4 percent of the population shown by J. Walter Thomyg 
for the entire Brownsville-Harlingen-San Benito market.” 

36. It appears, moreover, that there is significant CATV activit} 
the vicinity of fairly large cities with multiple channel assignmel 
The AMST comments (attachment C, tables LA, B, and C)* tabug 
the CATV systems in operation, franchised or applied for withinff 

21 Corrections to these tables were supplied in an “addendum” to the AMST comn! 
snbmitted on Aug. 12, 1965. 
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e A and B contours of existing or potential VHF and UHF 
pns in 11 areas “believed to be centers of considerable CATV 
vity’”: Bakersfield and Sacramento, Calif.; Orlando and St. Pe- 
urg, Fla.; Rockford, Tll.; Evansville and Indianapolis, Ind.; 
ester and Utica, N.Y.; and Columbus and Dayton, Ohio. The ex- 
of CATV penetration is detailed in tables LA, B, and C. All three 
separate figures for grade A and grade B contours, for VIF and 
“respectively. Table LA shows the penetration in terms of num- 
f places in which CATV franchises have been granted or apphed 
Table 1B gives the equivalent data in terms of potential CATV 
sholds 2? compared with the total number of households within 
icast contours. ‘Table IC converts the data in 1B to percentages 
tal number of households within the broadcast contours. 
The analysis shows that in these 11 areas there are approximately 
laces in which a CATV system was operating, franchised, or pro- 
(as of July 8, 1965) within the grade B contours of existing or 
atial VHF and UHF stations located in the central community of 
of the 11 markets. These 230 places contain nearly 1,900,000 
tholds. In Bakersfield, Calif., an all UHF market, almost two- 
s of the potential UHF audience is already franchised to CATV 
s. In Utica, N.Y., the figure is 44 percent. If already sub- 
d or proposed applications result in franchises, 1 UHF station 
Mumbus, Ohio, would have CATVs potentially competing for 60 
nt of its market anda VHF station for more than half. Existing 
sending CATVs in the Indianapolis area involve half the VHF 
et and about three-fifths of the UHF market. In Sacramento, 
‘ATV potential comes to over 40 percent of the UHF market and 
y half the VIF. 
There is also widespread CATV activity within major cities. 
vttention has been called to the asserted intent of CATY interests 
re up “almost all American cities—small and large” and 85 per- 
of all television sets—40 million homes.” The December 1965 
of Television Magazine (vol. 22, No. 12) states that franchise 
cations have been filed in San Francisco, Seattle, Pittsburgh, 
more, Fresno, Columbus, Tucson, Birmingham, Providence, and 
mmento. Two of the commenting parties in this proceeding are 
cants for CATV franchises in Philadelphia. The comments of 
bia Broadcasting System (CBS) refer to applications for 
V franchises in Albany and Syracuse, N.Y.; Galveston, Tex.; and 
ant ofa CATV franchise in Wilmington, Del. D. HW. Overmyer, 
ittee of new CIF station WDITO-TV in Toledo, Ohio, comments 
local authorities have granted a CATV franchise for that citv 
the issuance of the jomt notice herein. Toledo has two VHF 
ms, 1 UHF educational station, and—according to Storer Broad- 
ig Co., receives the signals of four Detroit- Windsor VHF stations, 
e air and without reception difficulty. Telerama, Inc., an apph- 
ora CATY franchise in Cleveland, has filed comments descmbing 


e tables use potential. rather than actual audience, 1.e., the total number of house- 
aon the broadcast contour, and the total number of households In the community 
dress by Milton J. Schapp, ‘CATV—Past. Present, Future,” Dec, 8, 1964, reprinted 
rvision Digest special supplement, vol. 4, No, 50, Dec. 14, 1964, p. 1. 
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its proposed eable operation for that city whieh has three VHF 
tions, 2 UHF edueational station, and appheations pending for 
new UIIF facilities. Taft Broadcasting Co., in a June 1965 peti 
to deny a microwave application (file No. 6226-C1-P-65) to bring 
three New York independent stations to CATV systems in the Wi. 
Barre-Scranton area of Pennsylvania, states that in the last 6 mt 
90 franchise applications have been filed in 54 communities in ha 
wanna and Luzerne Counties. The Seranton-Wilkes-Barre ar 
served by three VIF stations, providing three full network servier 

39. The most factually detailed comments on big eity CATV 
submitted by Midwest ‘Television, Inc., licensee of station KF MB: 
in San Diego, Calif. Aecording to Midwest, CATV is growing 4 
great speed in the San Diego area, which is presently served byt 
VHF stations providing the prograins of all three networks.® 
addition, construetion permits are outstanding for two new com 
cial UNF stations in San Diego and an application is pending f 
UILE edueational station. Since March 1968, when the first Ca 
system in the area was franchised, seven additional systems } 
been franchised. Al eight CATV systems are within the erad 
contour of KFMB-TV, which falls within the Metropolitan 
Diego area: four are located in San Diego itself. While four of 
eight systems are not vet operative, two of these are expected to bi 
operations momentarily. The operating CATV systems, whi¢ 
not use microwave, carry the signals of all seven Los Angeles com 
cial VILF stations and earry the local stations without affording 
duplication proteetion. Midwest has been unable to obtam the enr 
snhseriber count, estimated at approximately 10,000 liomes in Fe 
ary 1965.2° Hlowever, its engineering personnel recently com 
drops in a part of San Diego where CATV had been avatlabl 
only 5 months. Of the 159 homes in that area, 58 were wired 
CATV—and this, Midwest points out, “is an area where all t 
stations ean be satisfactorily received” (Midwest comments, p. 24 

40. The Midwest comments also describe what it considers to be 
effect CATV operations of this nature have on the audience 6 
local net work-afihated stations. Sonthwest Surveys, an indepen 
researeh organization, conducted a survey for Midwest in Jnne 1 
interviewing 300 CATV subscribers and 300 nonsubseribers in the 
Diego area. Forty-three percent of the CATV subseribers had} 
subseribers for less than 3 months. Midwest states (comments, f 
that during the prime evening hours of 7:30 p.m. to 11 p.m. W 
most of the reer broadeast by the three San Diego area stat 
were network programs, the San Diego area stations aecounted fo 


2)Telerama plans to carry nll Ineal stntions and two Canadinn stations an a full 
basis and to earry on a part-time basis on the remaining channels the signals of net 
affillnted stations in Detroit, Toleda, Erle (Pn.), nnd Yauagstown and Akron, Ohio, 
it docs not propose to acquire microwave facilities te bring in Chicago und New Yor 
dependent stations, Telerama states thnt if these signals are made avniiable to the € 
lund aurea by common earrier facilities, “then Telerama may avail itself of the access! 
to such signals." Since Telerawima submitted its comments, Clevelnnd has grant 
franchise to Telernma. 

= Midwest's statian KFMB-TYV is a CBS affiliate, KOGO (San Diego) Is an NBC aff 
and the third statlon, XETV (loeated in Tijunna, Mexico, just a few miles from San DI 
isan ARC affilinte. 

*8San Diego Telecasters, Ine., permittee of UNF station KAAR-TV in San Diego 
mated us of Aug, 25, 1965, that there are “more than 15,000 sets now served by eabl 
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1 97 percent of the total viewing time of non-CATV subscribers 
prviewed in two different areas and only 62 pereent. among cable 
ae During the hour from 9 p.m. to 10 p.m., Sunday through 
idnesday, when each program broadeast by each of the San Diego 
ya stations was simultaneously duplicated on CATV by Los Angeles 
ions, 93 pere ay of the nonsubscribers saw them on local stations 

mpreas only 77 percent of the cable subscribers did so (pp. 9- a 

ithe cable cone: 49 pereent reported that they viewed a San 
go channel most; 95 percent named a Los Angeles channel. Of 
“nonsubseribers in two separate areas, San Diego stutions were 
ned by 108 and 94 percent, respectively, while Los. Angeles stations 

*e named by only 5 and i percent (id., by De 2a ee 

4. With respect to nonnetwork viewers, Midwest states that 25 per- 
t of the CATV subscribers named a Los Angeles independent 
ton as the channel they viewed most. and only 1 and 2 percent, 
ectively, of the two groups of nonsubscribers did so. More than 
percent of the CATV subscribers (as compared to 11 percent. of the 
subseribers) named at least one Los Angeles independent as one 
he three stations most viewed (id., p. 26), During the period 
am. to 6 p.m., Monday through Friday, there was no duplieation 

jany Los Angeles station of programs broadcast in San Diego and 
cable subscriber could watch any one of 10 different programs. 
ong nonsubscribers interviewed, 95 percent of those who watched 
vision during that hour watched one of the San Diego stations. 

thong cable subscribers the Los Angeles stations accounted for 52 

cent and the San Diego stations 45 percent (id., pp. 26-27). 

2. Moreover, appended to the comments of Columbia Broadeast- 
System (CBS), which is opposed to an assertion of jurisdiction, 
further study of CATV prepared by its office of economic analysis. 

8 CBS study ‘points out that there is a timespan lag before CATV 

s is felt (CBS comments, exhibit A, p. 27). This is partly be- 
se CATV penetration does not occur all at once: growth is gradual. 

CBS also states that networks react slowly to changes } in station 

iences and that it might take 3 to 5 years fora change i in an aflili- 

5 audience to be reflected fully in the relative network rate. 

Honal spot revenues and local advertising, while reacting more 

kly, would still take a considerable time. The study concludes 

31) that the “true reasons for the modest Impact of CATV thus 

are the relatively small amount of penetration that CATYVs gen- 

have m any particular market and the considerable length of 

e necessary for the cifects of CATV to work themselves out.” 

q Like the Seiden report, the CBS study bases its discussion of 

a potential and impact on CATV systems operating or fran- 
3 as of August 1964. It concludes, therefore, that CATV poten- 

is limited to comminnities more than 40 miles from three stations 

vidmg the service of the three networks (plus some metropolitan 


EP cntnzes total more than 100 pereent heeause some multiple answers were given. 

JAMST argues that this timelag is not as great as CBS asserts. It states (reply com- 

fs p. 22): “IWowever long before au affiliate’s network rate card is affeeted, adver- 

a will fnevitably drop from network orders those stations whieh show serious audience 

§. whether from CATV or any other cause. That this is the likely sequence is demon- 

iy by the parallel situation—network radio, which felt the impact of television by 
p decreaxes in station orders long before those stations’ network rates were affected.” 
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area apartment-house dwellers), an estimated 6-8 million TV hag 
However, the study recognizes (p. 14) that CATV “systems are elit] 
moving closer to transmitting points” and states further (pp. 16} 


There is a final caveat that must be made at this point. There has 
in the very recent past, and not inctuded in the systems in our s 
group of applications for CATV systems in communities with three 
than adequate network services which do not appear to be relat 
apartment-house reception problems. Thus, applications for franchises 
been made in places like Albany, Syracuse, Galveston, Philadelphia 
Cleveland, and a franchise has just been granted in Wilmington, Del, 
While these do provide alternative programing, we do not know a 
whetber this added factor will be sufficient to make the systems viabh 
these systems are established and thrive, it is clear that the poteutié| 
community antenna systems far exceeds anything that we have 
about thus far and, in fact, much of the country could ultimately b 
CATV territory.” 


44. In view of the rapidly changing circumstances outlined a 
we can see no point in conducting a further factfinding inquiry 
respect to nonmicrowave CATV as it has existed in the past. 
extensive studies conducted by Dr. Fisher, Dr. Seiden, and NCTZ 
conjunction with dockets Nos. 14895 and 15233, and further stu 
of CBS and AMST in this proceeding, all concerned nonmicro 
as well as microwave CATV systems. Studies of this nature are 
of date almost before we have had time to consider them. Moree 
they are of limited value since they cannot. measure some of the ri 
important factors we are bound to consider. These include the ew 
lative future eilect of greater penetration by CATV systems £ 
chised or applied for but not yet in operation, the degree of suc 
to be achieved by CATV systems in bie cities or other well-sei 
areas, and the effect of the burgeoning CATV activity—if left unr 
lated—on the decisions of potential applicants and existing licen 
ag to whether to inaugurate or improve service.*° ul 

45. What we said in the first report and order in rejecting NCI 
argument that regulatory action showll not be taken in the absene 
a showing that stations have ceased operation, or are about to 
operation, applies with equal force to its renewal of that argu 
here? We stated (par. 77): 


™ See, eg., pars. 20 and 32 of the first report and order In dockets Nos. 14895 and 15 
and p. 49 of the Selden report. 

»'The CBS study further asserts (pp. 27-30) that the effects of a rise In CATV 7 
tration with its depressing effect on station revenues are offset in large degree by the 
sistent rise in advertising demand for television time. Wowever, as AMST polnts) 
the number of stattons sharing the advertising demand 1s also Increasing as new OnE 
tlons stimulated hy the all-channel law commence operations. Moreover, annual broad 
expenses are on the average Increasing apace with revenues. ? 

2 While the distant slgnal procedure adopted In pt. I] will probably have some effet 
the trends we have been here disenssing, we think thot application of the earrlages 
nondupHeatlon requiremeats to all systems Is still required In the public interest. F 
not only will this end the present unwarranted diserimination hetween the microwaag 
nonmicrowave system, but it Is ealled for on the hasis of the fair competitlon ground, 
cuss? in pars. 26 27. Seeond, as to the economic-impact ground we note that In 
of recent growth, there are a very substantial numher of CATV systems operating on 
date of release of this report with the eapaelty to keep growling to perhaps 50-70 pe 
of the television homes in thelr communities, and thus to have a cumulative effect im 4 
such as those noted in the prior discussion (0.¢,, pars. 35-37). New systems will cont 
to come into operatlon under the jaterim procedure, and It may be tmportant that 
cumulative effect of such systems, after growth to algnifieant figures, he amellorates 
some extent by the carriage and nondupllention requirement. Most important, the 
tant-signal procedure is of interim nature, suhject to discontinuation or revision, | 
par. 150. The carriage and nonduplication rules which we adopt here are not toterll 
they are our best judgment of what the public taterest calls for over an indefinite perlot 
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» NCTA’s argument that CATV has not yet caused any widespread demise 
f existing stations misses the point. ‘As we have pointed out above, it 
would be clearly contrary to the public interest to defer action until a seri- 
ous loss of existing and potential service had already occurred, or until 
existing service had been significantly impaired. Corrective action after 
the damage has already bvbeen done, if not too late, is certainly much more 
‘difficult. Further, it is difficult, if not impossible, to attempt to delineate 
jwith any precision a factor such as discouragement of entry of potential 
\broadcasters because of CATV competition. In short, we must plan now 
for the healthy coexistence of CATV and local stations and safeguard the 
public from future injury. Circumstances have changed since our 1069 
‘report and order, and the likelihood or probability of adverse impact upon 
potential and existing service has become too substantial to be dismissed. If 
studies are in conflict and present a close question as to the precise extent 
‘of the impact, it is not clese as to how this uncertainty should be resolved. 
(this is one of those situations in which the public interest requires that 
conditions conducive te the sound future of television “be assured rather 
than left uncertain.” United States v. Detroit Navigation Co., 326 U.S. 236, 
241, This is particularly so, where we have two modes of service, one of 
which is almost completely dependent on the other for its product. In such 
‘circumstances, uncertainties should be resolved in favor of insuring the 
healthy growth and maintenance of the basic service. 


. In sum, we have concluded in the first report and order in 
ets Nos. 14895 and 15233 that the public interest requires that 
TV systems carry local stations without duplication for a reason- 
period, in order to avoid unfair competitive disadvantage to and 
judicial effeet on existing and potential broadeast service. We 
coneluded herein that we have authority under the present provi- 
sof the Communieations Act to extend these requirements to non- 
owave systems. In view of the rapid surge in CATV growth 
this proceeding was initiated, we think that our statutory obliga- 
Ss require us to act now in the areas we have proposed. This 
end the present unwarranted distinction between microwave and 
Microwave systems, and will enable us to make the rules etlective 
pre operations are eommeneed by a large number of CATV 
posals presently in the franchise or applieation stage. 


a 


C, Substantive Provisions of the Rules 


7. CATV systems, as we recognized in the first report (pars. 48, 
and here again emphasize, have arisen in response to public need 
demand for improved television service and perform valuable 
lic serviees in this respect. CATV (like other auxiliary televi- 

1 services) makes possible the provision of a variety of program 

ices, particularly the three full network services, to many persons 
reas with no local station and in one- and two-station markets. 

TY systems also afford a means of providing nonnetwork commer- 
and educational serviees to many persons in areas with insufficient 

mation to support local broadcast outlets of this natnre. CATV 
ems make important contributions by providing good quality 

*ption of color signals and improving reception of local signals in 
s within the predicted contours of local stations where oft-the-air 

»ption is inferior or precluded because of terrain, manmade struc- 

bs, or other factors. We do not intend to deprive the public of 

3e Important benefits or to restrict the enriched programing selec- 
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tion which CATV makes available. Rather, our goal here ts to1 
grate the CATV service into the national television structure in su 
way as to promote maximum television service to all people of 
United States (sees. 1 and 303(g) of the act), both those who aree 
viewers and those dependent on off-the-air service. ‘The new rules 
cussed below are the minimum measures we believe to be essentié 
insure that CATV continues to perform its valuable supplemen 
role without unduly damaging or impeding the growth of televy 
broadcast service. 

48. To insure effective integration of CATV within a fully de 
oped television serviee, the new regulations will apply equally te 
CATV systems, including those which require microwave licenses 
those which receive their signals off the air? We have cared 
reexamined the CATV rules currently in effect for microwave-fed! 
tems, and have made some changes. The microwave rules wil 
revised to reflect the new rules adopted for all systems. 

49, In brief, under the new rules, a CATV system will be requi 
upon request and within the limits of its channel eapacity, to ey 
without material degradation the signals of all local television 
tions within whose grade B contours the CATV system is loeg 
in order of priority of signal grade. A CATV system will 
reqnired, upon request, to avoid duplication of the programs of Ie 
television stations carried on the system during the same day thats 
programs are broadcast by the local stations. This nonduplicai 
protection, as under the existing rules, will apply to “prime 
network programs (i.e, presented by the network between 6 
11 p.m., eastern time) only if sueh programs are presented by 
local station entirely within what is loeally considered to be “pr 
time.” Nonduplication protection will not be afforded to progr: 
which are carried in black and white by the local station and 
available in color from a more distant station on the CATV syst 
Ad hoc consideration will be given to petitions from loeal televis 
stations seeking a greater degree of protection than provided by 
rules, or from CATV operators seeking a waiver of the rules, and 
are adopting procedures to facilitate such petitions. Moreover, 
Commission will continue to give full effect to private agreemeé 
between CATV operators and loeal television stations whieh prov 
for a different type or degree of protection for the local station # 
do the Commission's rules.%* 

50. Thus, the carriage requirements made appheable to all Ca 
systems will be substantially the same as those applied to microwa 
served systems by the Commission’s first report, except in_ cert 
minor respeets disenssed in paragraphs 74 and 83 below. Howet 
the new nonduplieation rules aioe two substantial changes ft 
those adopted in the first report. First, the time period during wh 
nonduplication protection must be afforded has been reduced fF 
15 days before and after local broadeast to the single day of the Ia 
broadeast. Second, a new exemption from the nonduplication requi 


= Excluded from these rules will he those CATY systems which serve less than 50 
seribers, or whieh serve only as an apartment-house master antenna. 

3 Private agreements will not nvold the necessity for evidentInry hearing for the 
portntion of distant slgnals Into the top 100 markets (pt. 1, below), though such ag? 
ments wlll be considered in our decision, 
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et has been added as to color programs not carried in color by 
] stations. We shall discuss the nonduplication changes first 
use they are of a major nature. 


he nonduplication provisions 
. Modification of the nonduplication period.—Nondupheation at 
same time that a local broadcast is being carned on the cable is 
rly called for in the public interest for the reasons discussed above 
in the first report. Simultaneous nonduplication protects the 
- of the popular network programing of most network affiliates 
does not affeet the time that such programing is available to the 
V subscriber. In the first report we further determined that 
measure of protection beyond simultaneous nonduplication 
ald also serve the public interest on a number of grounds. We 
i not repeat here the reasons set forth in the first report for that 
mination or for the further judginent that a 15-day before-and- 
ir period was appropriate. 
py. We have Pe rrcid sree the latter judgment and have decided to 
ce a different balance in hight of the fact that the rules are now 
g made applicable to a large number of existing systems and will 
sé their existing service to “the CATV viewing “public. The sys- 
s which will now operate under the rules for the first time consti- 
the great bulk of the CATV industry. In addition to all non- 
rowave systems, they include a sizable number of microwave 
TVs served pursuant to authorizations granted prior to Decem- 
1963 when the interim condition procedure began. We recognize 
the imposition of a 15-day before-and-after nonduplication 
jirement on systems whieh have not previously operated in this 
miner would tend to substantially disrupt the viewing habits of the 
LV subscribers. As NCTA points out (NCTA comments, exhibit 
bp. 35-38), there is no question but that large numbers of CATV 
tcribers have become accustomed to viewing network programs at 
time they are presented by the distant aflihates. Although 
fay before-and-after nonduplication was not required where timeli- 
$ was Important, and all distant city programs deleted under the 
would have been available to the CATV subscriber via the local 
al at some time within the total 30-day period, the CATV viewer 
ht not be able to view it on the later clate of presentation by the 
il station for any number of personal reasons. 
. We believe it desirable to avoid disruption to the established 
wing habits of the public as mueh as possible. Moreover, we are 
ine to preserve, to the extent practicable, the valuable public con- 
i tion of CATV in providing wider aecess to nationwide program- 
pnd a wider selection of programs on any particular day. Balanc- 
fall the pertinent considerations, we think that the nonduplication 
iod should be redueed to the same day for existing systems. Not 
r will this eae: the great bulk of delayed “nouduplieation 
ests (see par. , first report), but it will insure that the pro- 
is available ie ae CATV audience that same day and, in the 
of network prime-time programs, that same evening. While 
wholly eliminating any possible change in viewing time on the 
inent day, this revision clearly minimizes any disru uptive effect on 
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the CATV viewer. As an incidental benefit, we note that same 
nonduplication will substantially reduce the areas of possible dis 
between broadcasters and CATYs in complying with the rules, 4 
this extent will facilitate ease of administration. 

54. Application of a 15-day before-and-after nonduplication p 
sion to new systems would not, of course, cause a similar disrwy 
to established viewing habits, since the CATV subscriber would 
the beginning receive service in accordance with the rules. It x 
be possible to “grandfather” existing systems on a same-day 
duplication basis and make 15-day nonduplication effective on 
to new systems. But there are a number of countervailing argum 
First, even in the case of the new system, there is disruptive effe 
the extent that the CATV subscriber may not be able to view) 
erams from distant stations at the times specified in his TV @ 
(and may be unable to view them at the later date presented 
local station for any number of reasons). It is our understan 
that it is essentially for that reason that some broadcasters, alti 
previously entitled under our microwave rules to 15-day before 
after nonduplication protection, have requested only simultar 
nonduplieation. Second, it is obviously preferable to have on 
of rules for all systems and thus to avoid the anomalous situatig 
millions of CATV subseribers viewing under one set of rules 
other millions, often neighbors in close-by communities, subjecteé 
a different set. Under the circumstances, we think it better to pre 
by rule for same-day uonduplication for all systems, and to sata 
the public imterest in the particular instance warranting diff€ 
treatinent pursuant to the ad hoe procedures discussed in parag 
97 below. 

55. We also considered the question of retaining the 15-day be 
and-after nonduplication provision for nonnetwork program 
But. as we have previously recognized, and indeed stress in 
report (pars. 123,131, infra), 15-day before-and-after nonduplical 
affords, at best, only minimal protection with respect to the presé 
tion by local stations of syndicated and film programing. Such 
graming is not presented on a nationwide simultaneous or even ne 
simultaneous basis. Retention of the 15-day provision for ; 
network programs alone would serve little effective purpose. Sb} 
differently, the adoption of a uniform “same day” rule will not, in 
judgment, significantly affect the protection afforded as to nonnet¥ 
or independent programing. Rather, we have determined tha 
must look elsewhere if we are to achieve effective relief in this res} 
We treat the situation of the independent station in part IT beld 
As a general approach encompassing all stations, we are proposin 
the Congress that it consider the question of extending the rebrd 
east concept of section 825(a) to CATV. It may be that regula 
of this nature would prove a preferable and more effective mean 
achieving fair recognition of the exelnsivity contracts of the prog 
inarketplace. ITere again, we shall consider requests seeking f 


extensive protection of nonnet work programing on an ad hoe basi 


With ‘same day" nondupliicatlon affording substantial protection to the most 
lar network programing, most network affillated stations should be viable. 


2 F.C.C. 2d 
72 


CATV 749 


ire that the public interest is not prejudiced in the unusual situation 
whough, as stated, we are unaware of any instance where the 15-day 
¢od afforded effective relief in this respect). 
3. While conflicting considerations are presented, we believe that 
n resolution constitutes a fair compromise. First, same-day non- 
plication is clearly sufficient to take care of the time zone differential 
lem, ie., to preclude a CATV system, which brings programs 
pss either border of the mountain time zone, from duplicating most, 
Fiot all, of a local station’s network programs an hour or two 
pre or after they are presented loeally. Moreover, it will afford 
station affihated with more than one network some leeway in pre- 
ying what it regards as the most attractive programs of each for 
} benefit of the non-CATV audience (and also, the CATV audi- 
b—see par. 115, first report) so long as sueh programs are pre- 
yed on the same day as the network presentation and prime-time 
grams are broadcast entirely within prime-time hours.®° This 
as stated, minimize any disruption to the CATV subscribers. In 
lition, we will consider requests by local stations and CATV sys- 
13 for different treatment on an ad hoc basis, pursuant to the sum- 
y procedures discussed in paragraph 97, where possible, or by 
rentiary hearing if necessary. Thus, the station which receives its 
york programing by mail, or the station or system which faces 
6 other unusual problem, can briny its situation to our attention 
such relief as may be appropriate im the individual circumstances 
} warranted by the public interest. Similarly, the CATV system 
yseek a waiver of the rules. We stress, in addition, that the Com- 
sion will continue to give full effect to private agreements bet ween 
(PV operators and local television stations which provide for 2 
erent type or degree of protection for the local station than do 
Commission’s rules. We believe that the above resolution fairly 
res the publie interest. If further revisions are needed on the basis 
Pur experience with these new provisions, we shall of course move 
mptly to implement such revisions. 
f. Our decision to adopt same-day nonduplication makes appro- 
te some other revisions in the exclusivity sections of the rules. 
st, however, we stress those provisions which remain unchanged. 
}shal] retain the provision requiring the loeal station to present 
mie-time network programing entirely within prime-time hours in 
er to be entitled to nonduplication.*® Thus, the CATV system 


y 


,0 thls connection, we note that the amount of delayed network broadcastfag in the 
an one- or two-stution markets is about 544 and 11 hours per week, respectively. See 
108, first report. While thls amount is not Insignificant and we recognize that there 
Ihe some detriment to the public If the local station in the median market curtails 
ed broadcasts because of the absence of nonduplication protection, we point out that 
Emount of delayed broadcasts is not of too large a nature In the median market, and that 
fould not expect the local station to cease all deluyed hroadcasts In the absence of 
hed nonduplication protection. Moreover, the pending Uberallzation of our translator 
i may result In greater availability of off-the-air service in one- and two-station 
ets. 

AMST has requested elimination of the exception for prime-time programs broadcast 
fde of prime-time hours. AMST urges that this provision is unnecessary because it is 
jally in the hest interests of the station to carry prime-thme programs In prime hours 
he Commission has ample power to remedy any abuse. It is further asserted that 
€& may be instances where a station reasonably desires, and bas aetwork coasent, to 
‘such programs at other hours, However, a prlor CATV presentation does not pre- 
; the station from repeating the program outside of prime time if it has good reason 
* so, and it Is unlikely that Instances of this nature would arlse often enough to make 
oss of exciusivity a significant prohlem. Since the provision Is designed to insure that 
V subscriters have prime-time programs conveniently available la the hours of max- 
2 viewing, the public Interest is best served by its retention. 
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need not delete reception of any network program which is sched 
by the network between the hours of 6 and 11 p.m., eastern time, 
Which is broadeast by the station requesting deletion, i whole ¢ 
part, outside of the period which would normally be considered pi 
time for the network programing in the time zone involved. 7 
will insure that such programs are available to the CATV subsen 
in maximum viewing hours. We shall also retain the provision 
the CATV system need not delete reception of any program a 
which time of presentation is of special significance, such as a sp 
or sporting event, except where the program is bemg simultane 
broadcast. by the local station. And, although it is of greatly redt 
significance for same-day nonduplication, we shall retain the provi 
that the CATV system need not delete reception of a network * 
gram if, in so doing, it would leave available for reception by” 
scribers, at any time, less than the programs of two netwe 
(including those broadeast by any stations whose signals are B 
carried and whose program exclusively is being protected purst 
tothe requirements of the rules). 
hg. However. there no longer appears to be any real necessity 
tho provisos to sections 21,712(g), 74.1033(e), and 91.559(¢), 1.¢,, f 
(1) The system is not required to maintain the exclusivity of the net 
programing of any such station if the system earries the signal(s) Of 
or more equal or higher priority stations (other than a satellite or ¥ 
of the station requesting exclusivity) which substantially duplicates: 
network programing of the station requesting exclusivity ; and | 
(2) The system is not required to maintain the exclusivity of the? 
network programing of any such station if the system carries the signg 
of one or more equal or higher priority stations Cofher than a satellit 
parent of the station requesting exchisivity) which operates ino whié 
normally and usually considered other markets fer purposes of teleyi 
program distribution. 
These provisions were grounded in the 15-day before-and-after 
duplication period which protected network programs delayed € 
stantially beyond the date of network presentation and prote 
nonnetwork programs for a total of 30 days. In view of same 
nonduplication, we shall provide simply that higher priority sig 
carried on the system are entitled to exclusivity against lower prigi 
or more distant signals but not against signals of equal priority. 
59, Color duplication.—In the first. report. and order mm dockets} 
14895 and 15233 we decided that the public interest would be ser 
by some accommodation which would permit a CATV system to dit 
cate the programs of a local station in color where the station tra 
mits only in black and white (par. 143). Ilowever, we did not th 
determine whether such an exception should apply across the ho 
or whether the CATV system should be required to make a thresh 
showing that a certain number or percentage of its subseribers pos 
color receiving sets. Comment on this question was invited it 
proceeding. 
60. Most of the comments, from broadcast and CATV inte 
alike, favor permitting color duplication on an across-the-board ba 


. 


* Though these modifications stem from our aetion In shortening the nendupliea 
period, we note that changes of this nature were requested by AMST and ABC under 
15-day before-and-after nonduplication period. 
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‘one has supported the proposed alternative of requiring a thresh- 
| showing by the CATV system. It is urged that it is in the 
plic interest for color programing to be available to as many per- 
%s as possible, and that this should be encouraged by the Commis- 
fa pnrsuant to section 303(g) of the act. The few comments 
posed to making an exception for color claim that it 1s unnecessary. 
y assert that most stations not already equipped to present net- 
rk programs in color will acquire such equipment now that all of 
} networks have commenced a significant degree of color transmis- 
». It is further asserted that the exception would penalize smaller 
tions lacking financial resources to convert to color. 

iM. In light of the comments, we have decided to permit color dupli- 
fion of local black and white transmissions without requiring any 
eshold showing by the CATV system. It may be that most stations 
jl shortly be equipped to present network programs in color. But 
hat event the broadcasters have no real cause for complaint in the 
pption of a provision which will not adversely affect them. We 
ink that the exception is in the direetion of encouraging the wider 
ftribution of color programing and that it is consistent with the 
pplementary role of CATV. Any local station finding itself at a 
nificant disadvantage can install equipment for the transmission of 
work color programs “at relatively little expense” (comments of 
Hherican Broadcasting Co.), which would benefit its non-CATYV view- 
e public. Tlardship situations may be brought to the Commission 
¢ such relief as may be warranted by the station’s showing. Ac- 
ydingly, the rules governing micrewave-served CATVs will be 
ended in this respect and the exception will be incorporated in the 
‘es adopted for all systems. The exception will also apply where a 
tal station is equipped for simultaneous color transmission of net- 
prk programs, but delays a color program for later presentation on 
ssaine day by means of black and white video tapes. 

p2. Some of the CATV comments urge us to go further and permit 
plication of local coloreasts where a C.ATY system imakes a show- 
% that the technical quality of the local signal is substantially infe- 
pr to another signal. While we would, of course, consider any such 
sywing on a ease-by-ease basis, we have no reason to anticipate any 
mlespread problem warranting action by rule. We expect that valid 
mplaints of this nature will be rare. Jn most. imstances the technical 
jality of the local signal should be sufliciently good to permit satis- 
Ptory color reception on the cable if the CATV system and the 
stion cooperate in good faith to accomplish this result. We would 
pect, good-faith efforts by both to resolve any technical problem 
fore any complaint is made to the Conmuission. 

03. Other changes in the nonduplication provisions suggested by the 
rties.—The comments of NCTA (exhibit B, pp. 85-88) assert that 
st Minute program changes by the local station require the CATV 
gerator to bear the laber costs of a manually controlled switching 
wice or to punch a new tape for the remainder of the week where 
automatic switch ts used. While this assertion was made in the 
i of the delayed nonduplication provision, we think that the 
oadcaster should afford the CATY sufficient advance notice of non- 
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duplication requests to permit. the CATV system to make its prog 
schedule available to subscribers and to set an automatic swite 
device only once for the entire week. Accordingly, we shall ai 
section 21.712(h), 74.1033 (1), and 91.559(f) to require that the 
tion, upon request of the CATV operator, shall give notice under) 
sections at least 8 days prior to the broadeast to be deleted. 
same-day nonduplication affects principally network programs, W 
are ordinarily presented at the same time each week during the 
work season, this amendment should pose no difficulty for the stati 
Indeed, in most instances it would appear that such notiee coul 
given at the start of the network season and continued in effeet 1 
further notice occasioned by changes in the schedule of the nety 
or the local station. 

64. AMST urges that the rules be modified to provide nondup 
tion protection to local stations which are not carried on the eal 
either because no request has heen made or because of the limited ¢ 
nel eapacity of the system. It states that carriage has no esser 
relationship to nonduplication and should not be a eondition of 
latter. We cannot agree. If nonduplication were afforded wher 
loca] station is not earried, the CATV subscriber would, in 
instances, be greatly ineonvenienced and, much more importan 
others be deprived of all opportunity to view the programs mvol 
See paragraph 51, first report. This is not the purpose or effec 
the rules us written, nor would it serve the public interest. Ag 
forth in paragraph 68 below, the better procedure where the syst 
channel capacity is teo limited to permit full earriage of the | 
station is to substitute its programs for the duplicating outside sig 
Partial carriage would retain the availability of the programy] 
CATV subscribers and at the same tine afford the station some ni 
ure of protection. 

65. Other changes in the nonduplication provisions requested 
AMST and ABC have been rendered moot by our action in shortet 
the nonduplication period to 1 day and the modifications we have m 
in that connection. Accordingly, we shall not disenss their con 
tions in this respect. The comments with respect to nonduplicaf 
of noncommercial educational stations are discussed in a separate 
tion on educational television (see. + below). | 


rn 


2. The carriage provisions 

66. We shall, as stated, apply to all CATV systems substantif 
the same carriage requirements as were adopted for microwave-ser 
systems in the first report.2? Thus, within the limits of its char 
eapacity, a CATV system will be required to carry the signals of 
commercial and educational television stations within whose gradi 
contour the system is located, giving priority: First, to principal e 
munity signals: second, to armde A signals: and third. to eradé 
signals. ‘The CATV system need not carry the signal of any stafl 


SI has come to onr attention that the requesting station may have difficulty in pg 
notiee where the CATV does not always carry the same signals, Where a CATV syé] 
varles the sicnals carried, if should provide the local statlans with a copy of the Cz 
schedule In sufficlent (me to permit the station ta give notlee of the programs to he del 
; oe aes however, changes stemmlng from our resolutlon of the translator ques 
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#1) that station’s network programing is substantially duplicated 
}ne or more stations of higher priority, and (2) carrying it would, 
‘ewuse of limited channel capacity, prevent the system from carrying 
Asignal of an independent commercial station or a noncommercial 
cational station. Moreover, in cases where (1) there are two or 
esignals of equal priority which substantially duplicate each other, 
(2) carrying all such signals would, because of limited channel 
city, prevent the system from carrying the signal of an independ- 
commercial station or a noncommercial educational station, the 
Vem need not carry al] such substantially duplicating signals, but 
select among them to the extent necessary to preserve its ability to 
wy the signals of independent commercial or noncommercial educa- 
mal stations. Where a signal is required to be carried, it shall be 
fried without material degradation in quality, and shall be carried in 
! except to the extent that nonduplication of higher priority signals 
yy be required under the rules. Upon request of the local station, 
signal shall be carried on the system on the channel on which the 
410n is transmitting (where practicable without material degrada- 
) and on no more than one channel. Where a system is not carry- 
the signal of a grade B or higher priority station, it shall offer and 
Yntain for each subscriber a switching device to allow the subscriber 
yhoose between cable and noncable reception, unless the subscriber 
cates in writing that he does not desire this device. 
1%. Modifications requested by the parties—Some of the parties 
#e requested changes in these provisions. Thus, NCTA urges that 
TV subscribers see no reason whiy out-of-State stations should be 
arded as local. It asserts that CATV systems should have the 
ion to carry more distant. signals originating within the same State 
preference to out-of-State stations placing a «rade B signa) over the 
munity. Weagree that there may well be instances where the pro- 
ming of stations located within the State would be of greater inter- 
sthan those of nearer, but out-of-State stations—e.g., coverage of 
dtical elections and other pubhe affairs of statewide concern. We 
ognize also that there may be instances where out-of-State stations 
uted in another State are of greater commanity interest than the 
graphically nearer out-of-State stations because of closer com- 
mity ties with the third State. Considerations of this nature will 
accorded substantial weight as a basis for waiver of the carriage 
Wvisions. 
18. In this connection, we emphasize that we intend to make every 
rt, consistent with the public interest, to avoid disrupting existing 
vice to the public in applying the carriage provisions of the rules to 
tems now in operation?” Where, because of limited channel capac- 
a CATY system cannot carry all grade B signals without drop- 
ga wore distant signal now being carried, we shall entertain a 
uest for waiver of the rules pursuant to the summary procedures 
cussed in paragraph 97 below and upon the basis of the showing 
ified in paragraphs 104, 106. In appropriate circumstances, waiv- 
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As in the case of our present policy with respect to microwave systems, carriage will 
tbe required where a sufficient showing Is made that a predicted signal is not in fact 
ent in the community. or that a good signal is not obtainable because of technical 
eclencies on the part of the station. 
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ers will be granted, which will permit the system to continue to « 
the distant signal and to substitute the nearer signal only where si 
taneous dupheation would occur. Thus, upon such waivers the C, 
viewers would contimne to receive al] programs to which they 
aceustomed, via the more distant signal when the programs are 
ferent and via the local signal when the programs are the same. 
systems can commence operation with a channel capacity suflicie 
earry both the local and the distant signals; indeed, most new sys 
now commence operation with 12-channel capacity. 

69. Section 21.712(f) (2), section 74.1033(d) (2), and se 
91.559(d) (2) presently provide that where a signal is reqnired t 
carried, it “shall, upon request of the station licensee or permitt 
carried on the system on the channel on which the station is t1 
mitting (where practicable without material degradation).” W-. 
Tnec., and WKBI] Television, Ine.. urge that carriage on eha 
should be a matter for the station’s choice. Aecording to WJAC 
station should be entitled both to insist that its signal be carrie 
another channel, and to select the channel of a lower priority or 
local station, AMS claims, on the other hand. that carriage 
channel] is extremely important and should be mandatory unles 
CATV inakes a compelling showing that this 1s not technically feas 
withont degradation. Jt states that the CATV should be requ 
to take all reasonable steps to eliminate material degradation wi 
may result from the CATV equipment used or inadequate installat 

70. Sinee sections 21.712(f) (1), 74.10383(d) (1), and 91.559 (d) 
already provide that the “signal shall be carried without mat 
degradation in quality (within the Innitations imposed by the fecha 
state of the art),” we do not think that any change in subseetion (2 
ealled for. The requirement for onchannel carriage is only opera 
upon request of the station licensee or permittee. If this results 
material degradation, the station can request carriage on anot 
channel. Moreover, if the channel capacity of the svstem is such t 
some signal must suffer material degradation, the inferior si 
obviously should not be that of a higher priority station. F 
report and order in dockets Nos. 14895 and 15233, paragraph 7 
Tiowever, no reason appears why it is necessary for the station it 
to seleet the alternative channel. So long as the requirements of 
rules are met, the CATV operator should be free to decide how 
channels on its cable are to be utilized. 

71. AMST further asserts that the CATV svstem should not h 
complete discretion under sections 21.712(d) (2), 74.1033 (b) (2), ¢ 
91.559 (b) (2) to select amone substantially duplieating signals of eq 
grade where noncarriage of one or more is necessary to preserve 
ability to carry the signals of independent commercial or nonecomn 
cial educational stations. It urges that the rule should be modifiec 
set forth reasonable standards for selection. such as the respective € 
tances of the stations from the community, relative signal stren 
respective audiences in the community—as measured by audie 
surveys, terrain considerations, and the like. We recognized in { 
first report and order in Dockets Nos. 14895 and 15233, paragraph | 
that leaving the seleetion to the CAT V's discretion makes possible “d 
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srimination between local signals in some instances.” We further 
‘tated that we would closely examine complaints of abuse, particularly 
*yhere the CATV operator has an ownership or other interest. in one of 
the duplicating channels. We shall also give particular consideration 
fo any allegation that the station not carried is one with closer com- 
hunity ties. The criteria suggested by AMST would not do away with 
“he necessity for case-by-case resolution of complaints. AMST con- 
Jedes (comments, p. 20) that any criteria for determining priority 
hould not be inflexible and that an opportunity should still be pro- 
‘lided for the submission of other data to the Commission. In the 
‘ircumstances, it seems preferable to retain the rule in its present form 
*ntil experience in its administration demonstrates what refinements 
hight he needed or appropriate. 
172. AMST also claims that exclusion of nearby network-aftiliated 
‘fations in order to bring in distant independent stations which do not 
lace a grade B signal over the community of the CATY, should not 
e permitted since “this would drastically affect the normal! off-the-air 
bmpetitive pattern of television service’ (AMST conrments, pp. 20- 
"). This provision is admittedly a “compromise approach,” recog- 
izing both that a CATY system owes its primary duty to the stations 
that are closest and place the best signal over its community, and also 
iat carriage of nonnetwork signals may contribute to the diversity of 
s service (first report and order im dockets Nos. 14895 and 15233, par. 
)). The general questions of whether there should be some limit on 
e distance and number of nonlocal signals brought in. as well as the 
atter of “leapfrogging,” are being considered in part IL of this 
roceeding. Pending resolution of these matters, we shall retain the 
ue in its present form. 
73. Next, AMST asserts that the installation of a switching device 
ould be mandatory in all cases, whether or not the local signal is 
rried, so that the subseriber will not be foreclosed from off-the-air 
rvice where the cable system is inoperative or not operating properly. 
is further urged that no exception should be made when the sub- 
riber indicates in writing that he does not desire a switch, since the 
quirement could easily be avoided by a “s 


a. 


small-print” waiver in the 
bscription contract. While these suggestions may have some merit. 
2 do not think they warrant a revision of the rules. The rules are 
signed to protect local stations in areas which are crucial and essen- 
ul to preserve and encourage service to the public. For the reasons 
nted in paragraph 51 of the first report, particularly that going to 
heer inconvenience of switching * * *,” we do not view this area as 
fe of great significance, requiring further revision. 

74. A further change suggested by AMST does, however, appear 
warrant modification of the rules. Sections 21.712(d) (3). 74.1033 
») (8), and 91.559(b) (8) now provide that where a CATV system 
erates within the grade B or higher priority contour of both a 
ellite station and its parent, carriage of one will rcheve the svstem 
any obligation to carry the other. AMST points out that this 
mld allow a CATV system in, or very near to, the same community 
the sate)lite to carry only the parent station. causing the satellite 
lose audience for which it may be originating some local programing- 
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and reducing its incentive to originate programs. It urges that sate 
lites should be treated like any other station in accordance with t 
prescribed priorities. Since satellites operate on assigned channe 
and possess the potential to develop into regular stations, there is 
strong public interest in encouraging them to do so. According: 
sections 21.712 (d) (3) and (g) (3), 74.1033 (b) (8) and (e) (3), a 
91.559 (b) (3) and (e) (3), together with the note to those sectior 
will be deleted. 

75. And, finally! AMST suggests that CATVs be required to 1 
frain from deleting or altering any portion (including advertisin 
of signals carried pursuant to the rnles. Such a requirement is i 
plicit in the carriage provisions and we would so rule upon complai 
The addition of an explicit provision does not appear necessary 
the absence of some evidence of abuse. In this connection, we n¢ 
that it is asserted in the comments of NCTA that some broadeaste 
who have requested systems to refrain from advance duplieation 
delayed broadeasts have later presented only a portion of the progr 
Since the CATV system is relying exclusively upon the signal of t 
local station to bring the program to its subscribers, the station has 
obligation to present in full any program for which nonduplicati 
is requested. Again, upon complaint we would rule accordingly. & 
also paragraph 158, first report. Moreover, same-day nonduplieati 
will greatly reduce the likelihood of any incidents of this natn 

76. Accordingly, apart. from the provisions relating to satellites a: 
the changes occasioned by our disposition of the translator questi 
(sec. 3 below), the carriage requirements of the new rules will be t 
same as the provisions how governing microwave-served systems. 


1 


3. Translators 

77. Part I of the notice in this proceeding (par. 36) requested co 
ments on (wo questions concerning translators: (1) Whether CAT 
should be required to carry and not dupheate the signals of static 
owned translators operating beyond the parent station's grade B c¢ 
tour,? and (2) whether translators should themselves be preclu 
from duplicating the programs of local stations. 

78. With respect to the first question, the parties have express 
diverse views. The CATY interests and some of the broadcasters ar 
against extending any protection to translators outside the grad 
contour because such translators are operating outside the nort 
service area of the parent station, do not provide a local service 
possess the potential for developing into regular local stations, and 4 
relatively inexpensive to construct and operate. It is further asser 


“7 AMST also asks that the definitlon of substantlally duplicatlag network progra 
(sees. 21.7]0(f), T4.1000(e) (6) and OT.557(f1) be modified to apply only to a situa 
where two or more stations are primary aflilates of the same nctwork. While sucb a de! 
tion might have been equally acceptable as an orleinal matter, we do not think that” 
difference hetween the two Is slenifieant enongh to warrant redolag the rules at this p 
An additional proposal af AMST that the substantlally duplleated concept be reta 
ealy for purposes of carriage has In effect been granted Ia view of the matters discusse 
par. 58 above. 

“Under the rules adopted In dockets Nos. 14895 and 15233, statlon-owned transla 
located within the crade B contour are treated as extensions of the orlelnatlag sta 
(sees, 21.710(b), 74.1001 (0) (2), and 91.557(b)). Such translators will be treated the ¢ 
under the aew rules. 
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hat translators should not be protected because they may impede the 
sstablishment of local stations. 

79. AMST, Storer Broadcasting Co., NAEB, and the Farm Bureau 
irge, on the other hand, that all translators (including those not station 
ywned) should be carried in order to provide an incentive for the estab- 
ishment of translators. Translators, they claim, should be encouraged 
secause their service is received off the air free and covers a wicer area 
han cable service. They would exempt translators from the carriage 
equirement where: (1) The CATV system is carrying the translator's 
arent station, (2) the CATV system is within the grade B contour of 
station whose programing is substantially duplicated by the trans- 
itor, or (3) the translator is supplying programing which substan- 
ially duplicates that. of another translator whose originating station is 

loser. Nonduplication protection is not sought for the asserted 
Henson that translators do not. provide a local service or possess 
Jotential for developing into regular local stations. 
' 80. We share the view that the public interest is served by encour- 
ging expanded use of translators to bring television service to persons 
h rural areas and communities not now receiving adequate local tele- 
ision broadcast service. Apart from the fact that translator signals 
re received free and reach persons outside the urbanized areas served 
y CATVs, one of the major recommendations of the Seiden report 
‘as that increased consideration be given to the expanded use of 
fanslators. The report states (p. 22) : 


Consideration should be given to the use of translators as a tool of struc- 
tural policy. They require a snbstantially smaller iuvestment than CATV 
and are compact, highly mobile, and can be sold in the secondary market. 
In general they provide the flexibility necessary in an industry in which 
structural poliey must be kept free to adapt to technological and demo- 
graphie change. Translators are ideally suited as a temporary comimunica- 
tions medium, and their nse should be required of brendcast licensees in 
fulfilling their obligations to the publie by bringing their signal to all 
homes in their coverage area, 

ie report also recommends increased use of translators to broaden the 
verage of UHF stations (p. 90). 
81. We have already taken a step in this direction in the report and 
‘der in docket No, 15858, issued on Jilly 9, 1965, amending the rules to 
rmit 100-w VHF translators on any channel listed in the Table of 
ssignments unoccupied by a regular television station or satellite. 
ie rules were also amended to permit 100-w UNE translators on all 
occupied UHF channels in the Table of Assignments in lieu of the 
evious limitation to the upper 14 channels. In addition, we have 
cently proposed to permit the use of microwave frequencies to relay 
ograms to translators (notice of proposed rulemaking in docket 
». 16424, FCC 66-41). 
2. In line with this policy, we think that CATV systems should, 
on request. carry the signals of commercial and educational trans- 
ors operating in the community of the system with 100-w or higher 
wer, where the system has the channel capacity to do so. Since non- 
ftriage may effectively block the translator from access to CATV sub- 
#ibers (par. 51 of the first report), the inability to reach the central 
7e of the community may well destroy the incentive to establish 
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translator service for nonsubscribers in the community and persons 
the surrounding areas. Moreover, we think that same-day nonduplic 
tion should also be afforded to translators carried on the syste 
Translators operating with 100 w or higher power are properly d 
tinguishable from other translators since they have greater potenti 
for development into stations, and it is partienlarly important th 
such development not be impeded by CATV operations. 

83. Accordingly, we shall add a fourth priority to the three alrea 
listed in the carriage provisions of the rules. Fourth, all commere: 
and noncommercial educational translator stations operating in t 
community of the system with 100 w or higher power. As requested 
the comments, exeeptions will be added to exempt CATYVs from t 
translator earriage requirement where: (1) The CATV system 
carrying the originating station, or (2) the CATV system is with 
the grade B contour of a station earried on the system whose progra 
ing is substantially duplicated by the translator. The provisions 
the program exclusivity sections will also be appropriately amend 
to require same-day nondupheation upon request of a translator st 
tion carried on the system. 

S4. With respect to the second question, whether translators shov 
be required to refram from dupheating loeal stations, our pres 
policies and rules are as follows: Pending the outeome of this p 
ceeding, we have been following a poliey of conditioning UTE a 
VUF translator erants with the requirement that the translator, uy 
request of any station within whose grade A contour the transla 
operates, refrain from duplieating the station’s programs eit] 
simultaneously or within 15 days. (Lee Co. TV [ne.. FCC 65-48: 
Pike & Fischer, RR. 2d 257: Report and Order in Docket No. 158 
par. 12.) Under section 74.732 (e) (1) of the rules, the only static 
owned VHF translators authorized outside the grade 3 contour of t 
parent station are high-power (100-w) VITIF translators operating 
assigninents in the Table of Assignments. Moreover. seetion 74.4 
(e) (2) of the rules provides that a station-owned VHF transla 
which is intended to provide reception within the grade A contour 
another station will not be authorized if there is any duplicati 
unless the translator is intended to improve reception within ¢ 
principal city contour of the parent station. However, we have wait 
the provisions of section 74.732(e) (1) and (2) where a nonduplieat 
condition was imposed. 

85. Our translator rules and policies are currently ina state of fl 
Part IJ of this proceeding (notice, pars. 61, 64) proposes a reexamt 
tion of all of our rules and policies relating to auxiliary services to! 
if they are holding baek or encouraging a variety of off-the-air s 
iees. A number of measures were proposed in the comments in doe 
No. 14848, which were deemed bevond the seope of that proceeding | 
may be pertinent to this reexamination, It was suggested that 
multiple ownership and duopoly rules be amended to allow poten 
100-w translator operators to convert these to regular stations 
to encourage television station licensees to apply for them. Ot 
suggestions included proposals for increased power for existing tré 
Jators on other channels; removing the restriction in seetion 74’ 
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e) (1) on the use of VHF translators by television station licensees 
seyond their grade B contour; permitting translators to be used as 
selay stations (only) where the need exists: permitting multiple RE 
implifiers for UHF as well as VHF translators; and permitting UHF 
‘tations to use VHF translators within their grade B contours. More- 
“ver, AMST has recently filed a petition for a comprehensive, affirma- 
jive translator program which is being considered as a counterproposal 
4 docket No. 14229, and will also be considered in our resolution of 
“asic translator policies in part IT of this proceeding. 
86. We are not in a position to resolve these questions now. More- 
ver, we still Jack sufficient information to determine the extent to 
thich the rebroadcast consent provisions of section 325(a) may in 
ractice limit duplication by translators.** In addition, if translators 
rere required by rule to refrain from duplication within the grade B 
ntours of regular stations, a question would be presented as to 
shether the provisions of section 74.7532(¢e) (1) and (2) continue to 
arve a useful purpose or should be amended. It would be contrary 
b the public interest to delay a resolution of other portions of part I 
this proceeding pending a thorough reexamination of the translator 
ules and policies. Nor does it appear advisable to undertake a partial 
avision of the translator rules at this point merely in order to attempt 
yequalize the position of translators and CAFVs. In the cireum- 
ances, we think it best to defer rulemaking action until more basic 
-anslator policies have been established. 
S6a. In the meantime, we will continue to grant waivers of seetion 
4,732(e) (1) and (2) m appropriate instances, and will condition 
ation-owned VHF translator grants with a requirement of same-day 
onduplication within the grade A contour. In view of our poliey of 
icouraging UHF, we will not impose any nondupheation condition 
a UHF translator grants for facilities to operate in an all-VHF 
ea. Nor do we believe it appropriate to follow any general 
olicy of requiring a nonduplication condition where the trans- 
itor applicant is not a broadcast licensee, e.g., a community 
jonsored translator. It would appear unlikely that such a condition 
needed in, or would serve, the public interest. The rebroadcast pro- 
sions of section 325(a) may work with greater efficacy in the case 
translators not owned by broadeast licensees. Further, the amount 
duplication in this type of situation is not likely to be of a substan- 
al nature, since loeal residents are clearly not apt to undertake 
1e expense and inconvenience of translator operations supported by 
al assessments or donations unless a substantially different program 
-rvice is being made available. tn these circumstances, we do not 
ink it desirable as a general policy to place any significant barrier, 


4 Although the notice requested jnformation on the extent to which networks and 
er program suppliers, through contracts or otherwise, affirmatively restrict duplication 
* translators, no party except National Broadcasting Co. commented on this subject. 
C states that since 1960 it has followed a general policy of granting consent fer re- 
andenst of its programs provided that the translator is closer to its originating station 
an to any other NBC affiliate. In a few recent justances, NBC has given rebroadcast 
nsent where the traaslator operated in an area served by an NBC affiliate, but only for 
C programs which were not broadcast by the local station. See also par. 53 of the 
st report and order; National Braadcasting Co., 20 Pike & Fischer, R.R. 1013; Millers 
ver Translators, Ine.. FCC 63-504, 25 R.R. 516, 518, affirmed in Springfield Television 
oadcasting Corp. V. F.C.C., 328 F. 2d 186 (C.A.D.C.). 
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not urgently needed, to the development of such community typ 
translators. We shall, of course, consider whether additional require 
ments are appropriate, either upon request or on our own evaluati 1 
of a particular situation, and will make all translator grants subjee 
to the onteome of part II of this proceeding. We will also take int 
account, where warranted in individual situations, the possible dj 
erininatory effeet of our interim translator policy upon any existin 
CATY system competing with the translator. 


4. Edueational television stations 


87. The rules adopted in dockets Nos. 14895 and 15233 require th 
carriage of noncommercial educational stations (ETV), but do 
require CATVs to refrain from duplicating their programs. 
followed this course because those proceedings were primarily 
cerned with commercial stations and many of the considerations dig 
cussed in the first report and order did not appear to be applicab 
to E'TV. The notice herein recognized, however, that carriage alo 
might not be sufficient to promote the sound growth of local ednea 
tional stations. Information was requested in this proceeding as # 
the nature of any further problems of ETV arising from CAT 
operations and what Commission action might be appropriate. 

88. Other than educational interests, most of those commenting o 
this subject’ were against extending any nonduplication protecti 
to ETV, for the asserted reason that the widest possible dissemina 
of educational material is in the public interest. 1t is further asserte 
that CATV competition has no economic impact on 11TV because i 
operates on a nonprofit basis. National Educational Televisté 
(NET), the National Association of Educational Broadeaste 
(NAEB), and Eastern Educational Network (EIEN) take a shary 
different. view in their more extensive comments. They claim tl 
local educational stations. though ditlerent from commercial statio 
have an even greater need for nondupheation and interim protecti 
because CATV undermines the local financial support and other To 
interest. which is vital to ETV operations. In this they are supporte 
by American Broadcasting Co... AMST, and labor unions representinj 
employees in the broadcast, CATV, and associated talent industrie 

sO. KEN and NAEB stress the importance of local financial su 
port to educational stations. Although Federal grants-in-aid un¢ 
Public Law 87-477 are available for the construction of educationa 
facilities, the operations of such stations are almost entirely dependa 
upon Joeal financial support. Operating income is derived primaril 
from (a) schools and universities, (6) local and State governments 
and (ec) contributions and “subscriptions” from the general publi 
and donations by local industries and businesses. Members of thi 
public and local businesses will have little or no incentive to supp 
the local station if ETV is made available on the cable by CATY 
importation of outside educational stations. As EEN puts it (co: 
ments, p. 12); “It is wholly unrealistic to expect that the public w 
be willing to pay twice for educational service—to subscribe to CA 
and to ‘subscribe’ to local ETV.” Diversion of funds provided B 
local and area edueational institutions and local and State govern 
ments for inschool television would be even more serious, since the 
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ources generally provide over one-half of the fmancial support for 
ocal educational stations.** Ifa distant ETV signal is available on 
he cable, and can be fitted into local schedules of instruction, local 
chools and local and State governments would be much more unlikely 
o provide the financial support and other interest. necessary to start 
_ local educational broadcast. service. This would be particularly the 
‘ase where the CATV offers to wire the urban schools “free.” Unlike 
he local educational station, the CATY is in a position to make such 
n offer because it does not pay for programs or maintain expensive 
acilities for local program origination and it can recoup the cost of 
ree school service through subscription fees charged to the general 
ublic. 

90. Should CATV activity within urbanized areas siphon off sufli- 

ient local financial support to preclude the establishment of a local 
YTV station, the loss would be keenly felt hy the public. The exist- 
aa and viability of local educational broadcast outlets has special 
ignificance for ETV because the educational] process is geared to local 
puditions and needs. Local ETV stations are more than mere fa- 
ilities for delivering educational programs. They are an integral 
lart of the educational and cultural life of a community and area. 
‘his is particularly true where E'TV is used for inschoo] instruction. 
ITV must plan. prepare, and schedule educational programing on 
ye basis of individual school and community needs, whether the 
asic program material is produced by the station itself or outside 
purces. ‘The station also provides study guides for use by the teachers 
ithe schools. CATV cannot effectively provide this carefully planned 
nd prepared service by indiscriminately importing signals from dis- 
int educational stations located in cities with different needs and 
iterests. 
91. Moreover, local educational stations serve not only the schools 
ad populations in the immediate community: they provide service 
the surrounding rural area not reached by CA’PY. NAEB points 
it (comments, p. 2) : 

Indeed, it is the rnral area with limited budgets, facilities, and pupil 
concentration which has the most pressing need for the teaching resources 
of educational television. The specialized language, art, music, or science 
teacher who cannot be supported by a rural school system can, nevertheless, 
be enjoyed through the pooled resources of educational television. 
ithis connection we note also comments filed by the American Farm 
ureau Federation, National Farmers Union, and National Grange 
ating that rural residents, who often are relatively remote from the 
tertainment attractions of the city, probably more than other groups 
citizens in the country, rely especially on radio and television as a 
jajor source of entertainment and information.*® 
92. Accordingly, the educational interests urge that ETV stations 
granted nonduplication protection for a period either the same as 


“The Financing of Educational Television Stations,” report of a study conducte@ by 
ucational Television Stations, a division of the National Associatlon of Educational 
‘oadcasters, p. 19 (1965). 
4 Apart from ITV, it is stated that rural residents rely especially on local broadcasts 
ving agricultural information, weather conditions (flood, frost, ete.), pest hazards, and 
rrent market conditions. 
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or much longer than that accorded to commercial stations.** More 
over, both NAEB and EEN urge the adoption of procedures to pre 
tect. communities with educational reservations which have not 
been activated. NAEB requests that the CATV be required to noti 
local and area sehool authorities and ETV interests of its prop 
to bring in a distant ETV signal. In this way, NAKB states, } 
ETV interests would be alerted and could bring the matter to 
Commission's attention for whatever action or conditions appeare 
warranted in the circumstances. EIN urges the adoption of interit 
procedures similar to those proposed for CATV operations in maj 
markets in paragraphs 49 and 50 of the notice. 

93. The considerations put forth by the KETV interests are 
answered by simply stating that the public interest is served by t 
widest dissemination of educational material. If CATV operat 
should prejudice the establishment of new ETV stations on the um 
reserved assigninents or prevent existing stations from realizing t 
full potential, the result would be a narrowing of the distribution 9 
educational material—a loss hitting hardest persons residing in rug 
areas and those unable to atford CATV fees. As in the case of co: 
mnercial stations, CATV's proper role is to supplement, rather tl 
to supplant, local edueational broadeast service. The national poli 
of enconraging the full development and expansion of ETV is reflee 
m the grants-in-aid legislation (Public Law 87-477) and has len 
been a matter of deep concern to the Commission (sixth report amg 
order, pars. 33-19). It would be plainly inconsistent with the 
policy to accord educational stations toss protection than commere 
stations if there is any real likelihood of prejudice flowing fr 
CATV importation of outside ETV signals. Considering the eo 
tinnons financial strugele of ETV and its dependence upon local fina 
cial support and interest, we think that the possibility of adve 
effect is sufliciently strong to warrant some special protection for E'TY 

04. In view of our decision to adopt same-day nonduplication 
commercial stations and since it is asserted that effective nondupli 
tion protection for ETV would require a much longer period, we di 
not think it appropriate to adopt 15-day before-and-after nonduphi 
cation for ETV, as requested by NAEBand ABC. There is no agree 
nent among the edueational interests as to what time period wou 
be appropriate, and even an extensive nonduplication period wou 
not solve the problem of achieving adequate operational funds 
existing I'TV stations. We believe that more effective relief to E 
ean be provided by the approach discussed in the sueceeding para 
graph, than by delayed nonduplication periods such as 15 days befor 
and after, Therefore. while recognizing that some measure othe 
than nonduplication may be more suitable for TV, we shall amen 
the exclusivity provisions to inelude edueational stations. The vi 
will thns apply equally to all stations in line with our conclust 
(par. 5-4 above) that they should be the same for all systems. W 
will, of course, be alert to guard against the possibility that CA 
May pose amore acute problem for HTV than presently appears, ame 

©The longer period is sought because of the block distributlon process far the NE 
scheduled service and distribution patterns of regional cducatlonal networks Ike EE} 
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sould not hesitate to amend the rules should this subsequently prove 
yeessary. EV interests have indicated their mtention to keep us 
pprisedl of any worsening developments and are encouraged to do so. 
95. Perhaps the most troublesome problem raised by the ETV com- 
ents is the possibility that CATV, by bringmg ontside educational 
mals into communities where educational assignments have not yet 
en activated, will siphon off enough local support to preclude the 
eablishment of an educational station. The policy of reserving 
cannels for educational stations is m recognition of the fact that 
eme time may elapse before such stations come into being. While the 
cants-in-aid legislation has speeded up the process in many areas, 
te reservations still serve a needed purpose which should not be 
dercut. CATV provides a valuable service to schools and other 
sbscribers by bringing in ETV which is not yet locally available. 
nt this should not be at the expense of preventing a loca] service 
am ever being established. Accordingly, we shall adopt. the sugges- 
tn of NAEB that loca] and area ETV interests and school authorities 
beive advance notice of CATV proposals to bring in outside ETV 
mals. ‘The attached rules (app. D) require the CATV system to 
ve notice of its proposal to brig in a distant ETV signal, at least 
¢ days prior to commencing service, to the local superintendents of 
Siools and to the area and State educational television agencies (if 
by). This will enable ETV interests in the area to make objection 
jthe CATV system where a local station is contemplated. Where 
ocal ETV station is reasonably imminent and objection is made to 
fs Commission, we would not. ordinarily approve importation of the 
stant ETV signal unless it has been established after appropriate 
oceedings that this would not prejudice the establishment or mainte- 
ee of a local ETV service. 
)6. And, finally, it is asserted by NET and NAEB that, where an 
wicational signal is carried on a CATY on a channel partially used 
f> commercial signals, the placement of commercial announcements 
jacent to educational material carried on CATY jeopardizes the 
lic unage of ETV and prejudices its position with program sup- 
fers and copyright owners who insist upon noncommercial presenta- 
nn. Ilowever, we do not think that a sufficient basis has been shown 
¢ the relief requested, i.e., prohibiting commercial annonncements 
acent to educational programing or requiring CATVs to devote 
iinels exclusively to educational programing. We cannot under- 
ke to preserve ETYV or commercial stations harmless from all con- 
yable prejudice no matter how slight. Moreover, we are reluctant 
interfere with CATV operations any more than necessary in the 
Iblic interest or to impose requirements not shown to be essential. 
ATV systems with limited channel] capacity and those carrying a 
ge number of commercial signals might find it difficult to devote 
nnels exclusively to ETV. CATVs may also wish to use educa- 
mal signals to fill in portions of commercial signals which cannot 
carried because of the nonduplication requirements. Moreover, 


), The numher of educational TV applicants in UTIF (where most of the unused educa- 
a] reservations are) has Increased from 5 at the beginning of 1962 to 30 as of the end 
0)965; during this period 34 more UHF educational stations went on the air. 
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since educational stations normally do not have as long a broade 
day as commercial stations, the CATV system may wish to prov 
its subseribers with other material during the time that the edueation: 
station is not broadcasting. In view of the station identification 
nouncements made during the course of the educational programi 
it seemns to ns that the prejudice to the originating ETV station, if an 
would be minimal. 

D. Procedural Matters 


1. Ad hoe procedures 


97. It has been suggested in the comments that the Commissi 
should adopt specific rules providing for summary, nonhearing prog 
dures to handle requests for waiver of the CATV rules or for drile 
treatinent or affirmative relief. We think the suggestion has merit 
The general provision for waiver of anv rule (see. 1.3 of the rul 
does not afford an adequate procedure for seeking additional affin 
tive relief or different treatment. Moreover, such procedures woul 
be useful to handle requests for rnlings on complaints or disputes. 
recognize that to hold hearings upon eaeh such request relatin 
carriage, nonduplieation, and ETV, would be time consuming % 
burdensome to the CATV systems and stations involved, partientle 
those in smaller communities. In addition, while sneh procedi 
will not apply to the matter of distant signals in the top 100 mar 
for which a showing made in evidentiary hearing is required (see pa 
141 below). they could be utilized in many instanees to resolve distal 
signal questions in the smaller markets. 

95. Accordingly, we have undertaken in section 74.1109 of t 
attached rules to devise flexible and fair procedures which will 
erally permit expeditious processing of such requests. The proced 
require « written petition with notice to interested persons and affol 
an opportunity for submission of comments or opposition to any 

uest and for reply. Upon good cause shown, the Commission ma 
shorten the times specified in the rules for the filing of opposit 
or reply comments. The petition and all other pleadings filed by 
petitioner or interested persons must contain a detailed full shovy 
supported by affidavit. of any faets or considerations relied up 
In the ease of complaints or disputes, the steps taken by the part 
to resolve their problem inust also be set forth. The Commission wi 


, 


where possible, promptly dispose of the matter on the basis of suc 
written submisstons. Ilowever, additional procedures, such as oF 
arguinent, evidentiary hearing, or further written snbmissions 
rected to particular aspects, may be specified by the Commission 
they appear necessary or appropriate after consideration of 
leadings.** In the event that the petition involves new service! 
‘ATV subscribers, the Commission will expeditiously rule on tl 
matter, either in whole or to the extent of determining whether the 


, 


* Since petitions under the nd hoe procedures may involve the resolution of eontrovert 
issues which In baste falrness should be determined on the pleadings of the parttes, we shi 
amend the ex parte rules to make them applicable to proceedings under see. 74.1109, as w 
as to proceedings under see. 74.1107. The principles diseussed tn par. 9 of the report & 
order tn docket No. 15381, PCC 65-598, 1 ¥.C.C. 2d 49, will also apply. 


2 FOO Aah 


88 


CATV 765 


aould be a stay or other temporary relief pending such additional 
rocedures as may be required (see par. 100 below). 


1, Information to be filed with the Commission by existing CATV 
systems, notification by new CATV operations 

99. Pursuant to our authority wnder section 403 of the Communi- 
itions Act, all existing CATV operators will be required to submit 
» the Conimission, within 30 days after the effective date of our order 
srein, the following information with respect to each of their CATV 
tems: (2) The names, addresses, and business interests of all officers, 
irectors, and persons having substantial legal or beneficial ownership 
iterests in each system: *? (6) the number of subscribers to each 
rstem both currently and as of February 15, 1966; (c) the television 
ations carried on each system; and (d@) the extent of any existing 
> proposed program origination by each CATV system. Any CATV 
ystem which is located within the predicted grade A contour of a 
levision station in the top 100 television markets (as ranked by 
RB on the basis of net weekly eireulation of the largest station 
the market) and whieh carries the signal of a distant station(s) 
il also be required to submit a map showing the location of its eable 
nes being used to serve snbscribers on February 15, 1966.°° It is 
pt practicable to apply the notification provisions set forth below 
the present operations of existing systems, and there 1s no eompre- 
msive or accurate listing of CATV systems available to apprise 
levision station licensees or permittees of al] existing CATV opera- 
ons within their grade B contours. Indeed, we have noted that while 
e recent growth of CATV is of an impressive nature, there are con- 
cting estimates as to the precise dimensions of that very substantial 
rowth. The information obtained will assist the Congress in its con- 
Aeration of the Commission’s legislative proposals in the CATV 
Id, and the Commission in its consideration of matters in part IT 
| the notice and petitions described in paragraph 149 below. 

100. New CATV systems will be required to notify the heensee or 
rmittee of any television broadcast station within whose predicted 
ade B eontour the system will operate and the licensee or permittee 
; any 100 w or higher power translator located in the cominunity 
the system, with a eopy to the Commission, concerning the proposed 
ration within 60 days after obtaining a franchise or entering into 
ease or other arrangement to use facilities. In no event may new 
vice be commenced until 30 days after notiee has been given. The 
tice shall include the name and address of the system, identification 
the community to be served, the television stations to be distributed, 
d the estimated time for the commencement of operations. Similar 
tification will be required by existing systems whieh propose to add 
w distant signals (at least 30 days prior to commencing service) or 
extend lines into obvionsly new geographic areas (within 60 days 
er obtaining a franchise or entering into a lease or other arrange- 


In stating the ownership interests in a corporation which has more than 50 voting 
kholders, only those stockholders need be considered who are officers or directors or who 
ctly or indirectly own 1 percent or more of the outstanding voting stock. 
Existing systems in the markets below 100 may subsequently be required to submit a 
p showing the location of lines as of a specific date In connection with any petition for 
hoc consideration of a geographic extension Into new areas. 
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ment to use facilities or at least 30 days prior to commencing serve 
where no new local authorization or contractual arrangement is Te 
quired). In addition, as already indicated, notice to local and are 
edneational authorities and ETV imterests will be required at | 
30 days prior to commencing service where carriage of a distant ET 
signal is proposed. Such notification will atlord the local televis 
stations and other interested persons an opportunity to request carrt 
and nonduplication under the rules or to petition the Commission 
different. requirements before service is commenced and thus ay 
disruption to the public. Where a petition for ad hoe considera 
is filed with the Commission by any station, CATV system, or ot 
interested person within 30 days after notice, new systems and ex 
ing systems proposing to add new distant signals shall not comme 
new service until after the Commission's ruling on the petition or 
the interlocutory question of temporary rehef pending further 4 
cedures.) In the event that an evidentiary hearing is required, 
question of whether there should be a stay or other temporary re 
pending the hearing will be expeditiously resolved prior to 
hearing on the basis of the pleadings of the parties and such a 
tional written submissions as the Commission may request. 


8. Form and enforcement of the new rules 


101. Aside from the obvious distinetion that nonmicrowave CA 
donot file applications for licenses with the Commission or nse license 
facilities, no special problems of substance or procedure in making t 
carriage and nonduplication requirements applicable to them haw 
been called to our attention and none is apparent to us. While @ 
substantive requirements will therefore be the same for all syste 
some differences in form or procedure are necessary in the case of 
nonmicrowave CATYs. First. the obligations will be imposed dire 
on the CATV system itself, rather than taking the form of conditior 
on microwave authorizations. Second, enforcement will be throug 
the cease and desist procedures set forth in section 312 (b) and ( 
or pursuant to section 502, of the act and will not include other § 
tions applicable to licensees. And, third, some change is required in 
provisions requiring notification to all licensees or permittees of ¢ 
vision stations placing a grade B or better signal over the commu 
of the CATV system that a microwave application has been filed 6 
request has been made of a common carrier for microwave servi 
(See sec. 2 above.) 

4. Retention of the mierowave rules 

102. It is urged by American Telephone & Telegraph Co. and 1 
U.S. Independent Telephone Association (both in comments in doe 
No. 15971 and in its petition for reconsideration of dockets Nos 148 
and 15233) that the rules governing mierowave grants should 
deleted when the obligations are imposed on CATV systems direct 
We think it best to retain the rules conditioning microwave grants { 
revised herein) in their present form for a while longer, until CAT! 


"The matter of extension of lines Into new geographical areas by existing systems 
top 100 markets 1s diseussed In par. 149 helow. As already Indleated. the ad hoc pro 
dures do not apply to new service Involving distant signals In the top 100 markets 
obviate the need for evldentlary hearing as set forth In pars. 141-143 below. 
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erally are operating in accordance with the new rules. Pending 
sch compliance, we cannot make the requisite public interest finding 
r the issuance of the microwave licensee in the absence of a showing 
at the facilities will be used in accordance with the conditions. 
Joreover, the requests of A.T. & T. and USITA are primarily 
ounded in the alleged burden to the common carriers, which will be 
bstantially alleviated in this interim period by the revisions made in 
fe memorandum opinion and order on reconsideration in dockets Nos. 
895 and 15233, 1 F.C.C, 2d 524. Tlowever, once widespread CATV 
mpliance with the new miles has been achieved, some modification 
the microwave rules would clearly appear to be appropriate and we 
all take action toward this end as soon as it is possible to do so, 


‘Transition period 
103. In the first report and order (par. 161) and in the notice (par. 
), we stated that we would consider in this proceeding the question 
whether there should be some kind of transition period before the 
rriage provisions are made fully applicable to microwave and non- 
lcrowave systems with limited channel capacity. To obtain relevant 
formation, the Commission mailed a questionnaire to every known 
ATV operator. The questions were designed to elicit specific infor- 
ition with respect to the effective channel capacity of each system. 
local television signals which might fall within the carriage pro- 
sions of the rules, and the nwnber of channels in use for nonlocal 
jevision signals or other purposes. Responses were received from 
jal CATVs, of which 250 were microwave-served and 181 were 
nmicrowave, 
104. Upon analysis of the responses, it appeared that less than 20 
reent of the microwave systems were not in compliance with the 
Triage provisions, and half of these either had the unused channel 
yacity to come into compliance, or, in view of plans to expand the 
tem, would shortly be able to comply. Less than 10 percent of the 
crowave systems could not comply with the rules without having to 
lop one or more signals currently carried. Accordingly, the Commis- 
n, on December 8, 1965, determined that there was no need to afford 
lcrowave-served systems a general delay in the application of the 
les relating to carriage, and notified all common carrier and Business 
dio Service licensees serving CATVs that the rules would be etfec- 
re on and after February 1, 1966, to renewal applications. We 
tther advised such licensees that the renewal application should 
ntain a request for waiver of the rules relating to carriage, 1f a 
iver were desired, together with the following showing : 


The request for waiver should include the petition by the CATV system 
that the microwave licensee seek the waiver from the Commission: and the 
system shonld include a statement that it has served a copy of that petition 
on any television station to be affeeted. The request for waiver should 
demonstrate the hardship to the CATV system, the disruption of service to 
the eustomers of the CATY system which would result from immediate com- 
pliance with the carriage requirements, the need for the particular length of 
time Yor which the waiver is requested, and the future plans to come into 
eompliance. Finally, the request should state whether substitution of the 
local station’s signal on a simultaneous-only basis will be afforded during 
the period for which any waiver is granted where the local station is not 
now carried and its programing is duplicated by a more distant signal. See 
Black Hitls Video Corp., 6 Pike & Fischer, R.R. 2d 199, at 201 (par. 9). 
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105. With respect to the 781 nonmicrowave systems who respon 
to the questionnaire, it appears that 605 are already in compliance 
the carriage requirements of the rules. .An additional 87 systems |] 
sufficient unused channel capacity, or are expanding their capacity, 
would be able to comply without having to drop any presently car 
television signal. Two systems might have to utihze a channel p 
ently carrying FM radio and CATV originated programing, am 
10 systems furnished insufficient information for any conclusion as 
their situation. There remain 77 systems which would have to droy 
one or more television signals presently carried in order to add one oy 
more television signals reqnired to be carried by the rules, 

106. Thus, as in the case of microwave systems, it appears that on 
a comparatively small percentage of the nonmicrowave systems cou 
not coinply with the carriage provisions without substituting a lo¢ea 
for a more distant signal. In the circumstances, we believe that th 
isno need to provide for a general transition period by rule. The pro 
lems of individual systems wil] be considered on a case-by-case b 
upon a request for waiver making the same showing applicable t 
microwave systems. Accordingly, the rules will apply immediateh 
to all new CATV systems commencing operations on or after thei 
effective date, and will apply 60 days thereafter to existing syst 
unless a request for waiver has been filed with the Commission. 
aim is to allow an orderly transition period for the relatively sma 
number of systems with limited channel capacity whose viabilt 
might be jeopardized by immediate application of the rules, or wl 
existing service to CATV snubseribers would be unduly disrupted 
against the Black ITills type of protection (6 RR. 2d 199, at 
(par. 9)) durmg the appropriate transition period). 

10%. The foregoing discussion of the apparent situation with res 
to carriage does not take account of 100-w translators operating in 
community of the CATV. Our decision (pars. 82, 83 above) to @ 
cord high-power translators fourth priority may raise some addition 
channel capacity problems. While this new provision will have th 
same effective date, waivers may be songht by microwave and non 
microwave systems either within the 60-day period or upon receipt @ 
any request for translator carriage which gives rise to some problep 


a 


6. Copyright suits 


108. Finally, we shall make brief mention of the copyright matter 
because. despite onr plain statements in paragraph 159 of the first 
report, there would still appear to be some confusion on the part a 
some persons as to the etlect of our carriage and nonduplication rule 
upon the pending copyright disputes. We have stated that our def 
cision is not intended to affect in any way the pending copyright suits 
involving as they do matters entirely beyond our juvisdiction, 
have simply taken into acconnt the existing practices of CATV sys 
tems and the present inability of program suppliers to control the 
availability of their programs via CATV. Thus, the fact that we have 
given the local station the right to have its signal carried over tht 
CATV system (and not dupheated for a reasonable period), afford: 
no defense to that system in a copyright suit. The station canno 
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Estow broadcast or transmission rights to programing which it does 
rt own (or as to which it has not obtained a license to do so). See 
[port on Rebroadcasting Rules, 1 (pt. 8) Pike & Fischer, R.R. 
9: 1138, 1134, 1137, where we stated in connection with rebroadcast 
rhts under section 525(a), that the section “may no longer accu- 
rely reflect present conditions” since most programs were not owned 
b the originating station who could not therefore legally grant the 
Proadcast permission sought. In short, if the copyright suits are 
jcided adversely to the CATV industry, we may, as stated in the first 
port, have to revise our rules.°* We have acted now, in light of the 
esent copyright situation, which would appear likely to obtain for 
sne substantial period of time, and without the slightest intent of 
fecting the determinations to be made in the pending suits. 


CONCLUSION AS TO PAT I 


109. The foregoing are the rules which we believe to be appropriate 
call CATV systems at this time. We believe that they represent 
Fair balancing of the competing interests, and properly accommo- 
te both industries and thus, the publie interest “in the larger and 
mre effective use of radio” (see. 303(¢)). We recognize further re- 
pion may be called for as we gain experience in their implementation. 
us docket (15971) remains open with this report designated as the 
‘ond report, and we shall revise the rules, as the public interest 
ruires, In our consideration of part IT} or upon the basis of new 
Formation or experience (and, if appropriate, after giving notice 
such proposed revisions). Finally, as in the case of all rules, 
shall give further guidance through the medium of rulings directed 
specific situations. 

110. In hight of the foregoing, we find that the public interest would 
iserved by modifieation of the rules previously promulgated for 
icrowave-served CATV systems and the adoption of rules govern- 
iy all CATV systems, as set forth in the attached appendix D. An- 
rity for the rules adopted herein is contained in sections 1, 2(a), 
gu), 4 (1) and (7), 3803, 807(b), 308, 309, 310, 319, and 403 of the 
mmunications Act of 1934, as amended. 


t 


PRT Il. MAJOR MARKET, DISTANT STATIONS POLICY——-PARAGRAPII 49-50 
OF TITE NOTICE 


A. The Notice; Comments 


11. In the notice, we stated (par. 49, 1 FCC 2d at p. 471): 


* * * pending the outcome of this proceeding, applications for microwave 
facilities to be used to relay the signal of any television station to a CATV 
system in a community with four or more commercial channel assignments 
and three or wore stations in operation (or with at least two stations in 
operation and one or more stations authorized or applied for) must be 
accompanied by a clear and full showing that in the particular cireum- 
stances a grant would not pose a substantial threat to the area. <A like 
showing must be made in applications for microwave facilities to serve a 


® And, of course, statlons will have to take Into account the effect of any copyright 
dision in making requests for carrlage under the present rules. 
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CATV system in a community where. because of its proximity to anoth 
community (or communities) having three or more existing comme: 
stations te.g., within the grade B contour of such three or more 
mercial stations), any new UHF television station would be independent 
operation, 


In paragraph 50, we specifically varied comment : 


* * * on whether the foregoing course of action as to applications hefo 
the Commission should be extended to the nonmicrowave CATV system 
the same type of situation (e.g. through a rule whieh would prohibit { 
extension of the signal of any television station beyond its grade B cor 
into a community with the situation deseribed above (par. 49)), wit. 
there having been a clear and compelling showing that in the particnlare 
ecuntstances there is no threat to the development or maintenanee of ind 
pendent UHF serviee in the comniinity. 

112. We have considered the comments recetved on this importa 
aspect. A summary of some of the comments is set out in appendixg 


B. Evaluation 


113. The discussion in appendix B gives some of the highlights 
the comments submitted on this aspect. The more detailed show 
have, however, been considered, and will be referred to in the ensun 
discussion. While these showings are pertinent, partienlarly wht 
respect. to the trends which are so important to our evaluation, they 
not supply definitive answers to the problems before ns; rather, 
serve to point up the icauleine and, in the cireumstances, to the pl ( 
dures called for. We shall develop the underlying considerations 
some length, and even with some repetition of the discussion in part 
because of the great. importance of the matter. There are two eenti 
grounds for our action—(1) an economic impact gronnd, based on 1 
trends in the CATV and UHF fields, ae (2) a fair competitt 
ground, based on the patently anomalous conditions under which 
broade: asting andthe CATY industries compete. 


“A 


J. The economic impact ground 

li4. The CMF trend —<As stated in our notice, we are at.a watersh 
m the development of UNF broadeasting. UHF broadeasting geé 
erally suifered a very serious setback in the 1950's and limped “alo 
until the passage of the all-channel receiver legislation, In enacth 
this “unique” legislation in 1962, Congress made the judement fh 
development of UIIF “is not only the best but the only pr aclicable ¥ 
of achieving an adequate commercial and educational system in f 
United States” (H. Rept. No. 1559, 87th Cong., 2d sess., p. 4: S. RE 
No. 1526, Sith Cong., 2d sess., p. 7). Such a system would “pertr 
all eomnmunities of appreci: ible size to have aut least. one television sf 
tion as an outlet, for local self-expression,” provide “at. least thi 
competitive facilities in all medium-sized communities,” and nig 
provision “for at least four commerei: al stations in all large centers 
population” (H. Rept. at p. 3). Such a fourth station might mal 
possible a fourth national network or the formation of “FM- ty 
net works” in television, and also w onld he “valuable particularly F 
local programing and self-expression”—an important. need in ma 
markets “because eal of the available stations are net work affiliates” ( 
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t.at p. 3; S. Rept. at p. 4). Thus.as shown by the above and the 
0 ppulsory sale of all-channel sets at the rate of over 9 million a year, 
peress and the American public have staked a great deal on the 
lopment of UHF. 

As we poinied out in the notice and our prior discussion, there 
fy present indication that the all-channel set reqrirement is 
ang its desired etlect, with greatly increased interest in UHF, 

F jienlarly i in the many applications filed for the larger cities. Thus, 
4 the beginning of 1962 to the end of 1965, the number of UHF 
oimercial ‘stations on the air increased from $5 to 100, and most 
joificant as an indication of the trend, the number of applications 
jling (with multiple applications for the same channel counted 
) mereased from 19 to 80. There are now indications of the 
nning of a fourth network or of an “F M-type” network, involving 
IF and VHF stations m some major markets. With this increased 
nent in UHF, we believe that the next few years will supply the 
ical answer to whether the congressional goal ‘ofa truly nationwide 
rision system employing both UHF and VHF on an effective in- 
mixed basis will be achieved. (See IL. Rept. at p. 7; S. Rept. at 


16. The CATV trend.—The CATV trend is even more pronounced, 
has already been noted in our first. report, paragraph 65,38 F.C.C. 
age 709, and in the prior discussion (pars. 31-33). As stated, the 
Vy growth has been explosive and gives every indication of con- 
ing ‘its phenomenal] spurt. In 1959, there were about 550 CATV 
ams, in 1965 at the time of the first report, there were about. 1,300 
AV systeins, and today—less than a year later—it is estimated that 
are 1,565 (Television Digest, Dec. 27, 1965, at p. 3). Further, 
fe are 1,026 CATV franchises which have been recently granted 
are not yet operating (ibid.). The number of applications for 
ichises is even larger—an estimated 1,958.5 Clearly, there is 
fiderable substance to the statement of the official of one of the 
test CATV groups, quoted in our notice (par. 39, 1 FCC 2d at p. 


| The competition for CATV franchises is unparalleled in the history of 
American communications. It exceeds even the pell-mell scramble for tele- 
Vision broadcasting permits that occurred throughout the United States 
(0 the first few months after the long television freeze in the late forties 
and fifties. We learn that new CATV systems are being sought or author- 
ag atthe rate of oneaday * * *. 


¢. Equally important is the changing nature of the CATV op- 
ion. In 1959, the average Cz AT provided three signals to its 
leribers; in 1965 the majority provided five or more signals (par. 
first report), and the average system built today has 12-channel 
peity.§ There are now 20- ‘channel systems proposed (e.g., the 
fold proposal in Philadelphia), with industry leaders predicting 


Ss noted, the estimates as fo franchises granted and applications vary. See pars. 31, 
upra. NCTA reported recently that 1,500 applications for CATV permits hel been 
in the last 12 months and that 1,200 were pending (N.Y. Times, Dec. 19, 1965). By 
stimate (e.g¢., TV Digest, AMST, NCTA), the figures are impressively ‘large, 

nm its reply comments (p. 18), AMST asserts that of 54 systems for which deta was 
hble and which began operations in 1965 (through July of 1965), only 5 were 5+ 
el systems; 44, or 81.5 percent were of 12-channel capacity. 
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that in the next 5 years “improved technology will have made th 
channel CATVs commonplace * * *” (Television Magazine, Dee, 
p. 31). There is greatly increased use of microwave facilities ( 
from 50 systems using microwave mn 1959 to 250 in early 1965 to ak 
450 today). The distance whieh signals are taken has also ineres 
greatly (to over 665 miles). Finally, the CATV industry has s 
its attention to the larger communities, and CATV franchise; 
been ranted or are being sought in such cities as Thiled a E 
Cleveland, San Diego, Dayton, Baltimore, Syracuse, Albany, 8 
mento, Pittsburgh, Birmingham and Fort Wayne. To quote 
the large CATV group (par. 39 of the notice) : 
First, and of overriding importanee, is the shift of CATV strength 1 
new locus. he centers of the most intense CATV development now 
very large cities. In the past our attention was focused on the sn 
imurkets and in these we reached about 2 percent of the Nation’s tele 
population. 
But today we are in the throes of spirited competition for the develoy 
of eities such as New York, Philadelphia, Cleveland, Birmingham, Syr 
Rochester, Wilmington, Norfolk, the eitire State of Connecticut, and 
counties such as the 37 cities of Camden County, N.J., all of Mont 
and Chester Counties, Pa., ete. * * *. 
The CATV applicant believes that it ean be successful in sueh) 
beeause it will bring better reception (particularly as to color) 
most. important, the programing of iniportant independents (e.g 
three New York independents to Philadelphia). 

118. It is apparent that these two trends (UTI and CATV) gi 
aserious question, Both CATV and UHF broadeasting, for exalt 
are entering the larger markets, most often in an effort to brig} 
graming that is not now available in these markets. There a 
least 163 communities or areas with UHEF stations operating, auth 
ized, or applied for which also have CATV activity. In 688) 
communities or areas, there are already operating CATV systems7 
have CATV systems franchised but not operating, and 66 have @ 
applications pending. In the notice, we set out as an exampit 
Philadelphia area, where there are now three commercial UH 
tions on the air (and another one authorized) and there are seve 
well-finuanced CATV applicants seeking to bring in the st 
of the three New York independents. The most critical question 
is how these two trends mesh in the ensuing years. 

119. We have studied the comments carefully in this respect. 
they give some indications (see par. 122, infra), the answer r 
uncertain. On the one hand, the NCTA, relying largely on the 
report, contends that CATV ina large community such as Philadelp 
can have little effect on the healthy existence of ULLF stations; t 
anything, CATV will aid these stations by bringing them into h 
where they might not otherwise be received. But we believe thar 
contention has significant defects.°* In any event, it would a] 


% The Selden Teport assumed “an optimum" of 50 percent penetration af the P 
phia market by the CATV (but see pars. 122-123 ns to the ‘optimum" CATV penetr 
and then, based on the fact that the three New York independent stations aceoun 
Pesce of the TV homes during prime time, arrived at the conclusion that there w 

ea diversion from the Philadelphia UNF stations due to CATV of only 61.450 hon 
of 1.3 milllon TV homes In Metropolitan Philadelphia (report, pp. 84-86). As 
noted (n. 19, notice) the report measures the diversion as against the total Phila 
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a crucial consideration is whether the Seiden report is correct in 
Jief that in the large cities, it “is not clear as to what these CATV 
,oters will offer that makes them think that they gain substantial 
pers of subscribers in such areas” (Seiden report, p. 84). In his 
ment, “potential CATV markets are those areas lying 40 or more 
i distance from three full network Siyegnyilis =? ade Ntspaco). 

‘ But very important segments of the CATV industry do not 
, with the Seiden report. They are proposing to invest very 
sums of money (including amounts such as $40 million) im their 
*that CATV, employing 12, 20, or even greater capacity systems, 
vain very substautial audiences in these large markets. The 
rs of such important CATV groups as Jer rold or Teleprompter 
ve that ‘talmost all American cities—siial] and large—will be 
4 for television * * *” and, in the words of the top official of 
rompter, “within the next decade, 85 percent of all television 
nh the United States jay be receiving their programs by cable 
ir than over the air” (Television Magazine, Dec. 1965, p. 30). 
(her experienced CATV operator estimated more conservatively 
ATV may reach 30 to 385 million households within the next 
le (Broadcasting Magazine, July 26, 1965, p. 31). 

. We do not accept the above statements as necessarily correct, 
jaore than we accept Dr. Seiden’s assertion to the contrary. The 
fact is that on the record before us, it is not possible to give a 
itive answer to the future growth of CATV—to whether it will 
ive very substantial penetration in the major markets and, cor- 
dingly, to what its impact will be upon UHF developments i in 
markets.°° 

. Indications in the materials before us would appear to indicate 
antial growth and substantial impact by CATV in the large 


e, plalnly ignoring the very facts upon which the analysis is based. The point is 
hatever criterion 1s used to measure CATV impact, the same criterlon should be used 
bsure the andjence UHF would have without CATV. If, therefore, it is assumed 
ipercent of the CATV subscriber homes would, on the average, be watching the three 
fork independent stations and would therefore be diverted from the three Philadel- 
{HF stations, the resnltant figure—61,450 homes—should be related not to the 1.3 
¢ TV homes In Metropolitan Philadelphia, but rather to the average number of homes 
opolitan Philadelphia that would be viewing the three UHF stations if there were 
TV. The audience for noonetwork programing in Philadeiphia 1s certainly no 
l “than in New York (and indeed would undoubtedly be much smaller in the beginning). 
-efore, 9 percent of the TV homes during prime time were assumed to be the number 
on the average, would be watching the three Philadelphia UHF stations, this would 
na total average audience of less than 120,000 homes against which the impact of 
of more than 60,000 homes should be measured rather than against 1.3 million TV 
In short, the Philadelphia audience which would be attracted to the New York 
dent stations is a very important part of the audience at which aay independent 
siphia UHF station must aim—a critical polnt Ignored by the Selden report. 
would ajso point out several other faetors: (1) The potential effect on the UHF 
ident becomes even more serious when markets smaller than Philadelphia are con- 
* (see footnote 57); (il). It is unrealistic to assume that UHF independents In such 
will have the finaneial base to bid for and obtain the same amount of expensive 
ivork film program as the New York VHF independents, with their much larger 
Hon base, and thus, the CATV audience for nonnetwork programing may well not 
ded equally betiveen the UH¥ independents and the distant VHF ones: and (iii) the 
binel system would permit the importation of the New York network stations which 
also contribute to diversion of audience during the 30-45 percent of time these sta- 
fre pe fcotine nonnetwork fare. 
A stated, the CBS study Indicated that it had not Included “* * * a group of appli- 
for CATV systems in communities with three more than adequate services 
-* applications for franchises * * * In places like Albany, Syracuse, Galveston, 
‘Iphia, and Cleveland * * *)}. If these systems are established and thrive, it is 
hat the potential for community antenna systems far exceeds anything that we have 
fahout thus far and, tu fact. much of the country could ultimately become CATV 
y." (CBS comments, exhibit A, pp. 16-]7.) Thus, CBS focus was on the old or 
jonal”’ CATV and not the new developing trend in the industry. 
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markets. Thus, Midwest Television, the licensee of a San Diego) 
tion, submitted a study made by an independent research organizat 
in late June 1965. of the San Diego area, the 5ist market ( 
ranking on net weekly circulation), with three VIIF statio 
CATY systems which carry these stations and al] seven Los A 
VHF stations without nonduplication treatment. The study 
cated that the CATV systems, with a present total of roughly 
are adding subscribers at a rapid rate. Thus, in one section 
CATV had been available for only 3 months, more than 36 
of the homes had already been wired for CATV; as of late Ju 
percent of the CATV subscribers interviewed had been subs 
for less than 3 months (Midwest comments, dockets Nos. 15971, 
and 15233, pp. 24, 28). But this study is obviously too fragme 
to be conclusive on this important question. The study also in 
very considerable impact upon the local stations. See paragral 
40-41, supra.°® 

123. There is no doubt as to the seriousness of the question por 
The new UHF stations face a difficult. road; we would expect, ¥ 
the passage of time and thus the build-up of all-channel sets, ; 
related endeavors, that these new operations would be successful. — 
ifa CATY, with 12- or 20-channel capacity, ean obtain very subsi 
tial numbers of subseribers in these same markets (by which we m 
percentages of 50 percent or over), the UHIF stations might fae 
very difficult hurdle. The audience for nonnetwork stations is lim 
(about a 10-percent share in most markets in the prime time) ¢ 
this limited audience might be greatly reduced since very substan 
numbers of people interested in viewing the nonnetwork program 
would be watehing the distant mee (e.g., those of New 
or Los Angeles). We think this follows as a matter of commonse! 
since these established big city VHF independents certainly have 
ability to bid for and acquire the expensive, attractive nonne 
ae 2 Any gain in better reception of the UHF signals 
ve far outweighed by the splintering of the limited audience for ir 
pendent programing. The UHF stations will in any event gab 
very substantial audience in these markets, through the operatior 
the all-channel receiver Jaw. While the CATV inight bring ther 
little sooner or with somewhat better reception into some TV hor 
it would appear to do so at the cost of fragmenting greatly the limi 
andience interested in viewing nonnetwork programing in the pr 
listening hours. See note i4, analyzing the Philadephia situation 
the basis of a 50-pereent CATV penetration.*? As pointed ont, 


= 


_*To the same effect, see the address of Mr. George Blechta of Nielsen at the July 
NCTA convention, where Mr. Islechta referred to an eastern television market “where 
sample indicated that ane-third of the viewers are CATV suhserlhers and that the | 
Stations have a combined share of audlence of 85 percent nmong non-CATV hames fas 
ie to as of ‘less than one-half among CATV homes.” (Sponsor Magazine, Sal 

965. p. é 

© Further, Philadelphia Is the fourth Iargest market fn the conatry. Bunt in sme 
even though still major, markets, slmllar annlyses ralse even more serlous questlons, 7 
In the Sneramento-Stockton market (the 27th In ARB ranking) having 300,400 TV h 
lo the metropolitan area, 63 percent or about 189,000 metropolitan nares homes on the 
age nre watehing televislon in prime thne; without CATV. the UHF would do well 1 
a prime-time audience of 15,000 homes. While this andtenee, an the basis of @ 
perience, would normally appear sufficleat to support operation, obviously, signifieant 4 
sion of the audience hy CATV cnuld be a serfons matter. Yet CATV systems conid & 
in the VHF independents from San Francisco and, as we understand, from Los Angeles 
This example, dealing with a major market. enuld be multiplied many times. 
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g.uplication provision would afford virtually no relief, since non- 
ork programing is not distributed on anything like a simultaneous 
abnwide basis..s The rise in advertising demand for television 
m@ is also pertinent to this question: as noted (footnote 30), there 
ountervailing considerations which, at the least, require that this 
be considered in the context of the particular situation (e.g., in 
Aadelphia there are three and possibly four new stations to share 
Increased advertiser demand). Finally, we point out that it is 
ust a matter of causing the demise of the independent UHF sta- 
3; if these stations’ revenues are substantially reduced becanse of 
CATV activity, so that they do not have the financial base to 
ram effectively. the resnit is still a detriment to the public interest 
he Jarger and more effective use of radio” (Communications Act, 
03(¢)). In short, the problem posed is whether, if CATV suc- 
greatly—for example, to the 50- to 85-percent figure predicted 
fs optimistic proponents—there is correspondingly a grave danger 
HF broadcasting. 
4. It has been urged that we simply ignore the problem and let 
ts in the major markets decide between CATV and the UHF 
deast stations. But for reasons already developed. such a course 
Id be inconsistent with our statutory responsibilities and might 
to results inconsistent with public interest in a munber of respects: 


) fi) CATV does not now serve the rural areas, and it has not been estab- 
fished that it can praetically do so. if CATV were to undermine the healthy 
Nevelopment of UHF, it would mean that people in the urban or more 
suilt-up areas would be getting additional service at the expense of those 
n the rnral areas; we think that such a result is patently inconsistent with 
the publie interest and the act’s goals. 

(ii) CATV is a form of pay-TV, in the sense that one must pay to obtain 

he television service. There are substantial numbers of people who either 
yannot afford to or do not wish to pay for television.” If then the CATV 
Nlocks development of UHF broadcasting, it would again mean that some 
people would be getting additional service at the expense of those who eannot 
Afford or are unwilling to pay for such serviee. 
} (ili) Most important, CATV does not serve as an outlet for loeal self- 
axpression. It does not present local discussions, the local ministers or 
pducators, the loeal politieal candidates. etc. If events in the major markets 
should establish that CATV has prevented the healthy maintenance of UHF 
proadeasting, it would mean that, for example, New York independents would 
nave been substituted for Philadelphia independents. We think that would 
ge contrary to sound allocation principles, long established in section 307 (b) 
bf the act. 1t would be a clear frustration of the congressional purpose re- 
ently stated of making available in areas such as Philadelphia additional 
broadcast stations to meet the “important needs” for “local programing 
pnd self-expression” (par, 41, notice). It would also undermine the goal 
pf a fourth national network built upon these additional stations (par. 41, 
wnotiee). 


se) 
‘| 
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Nor would extension of the UHF station’s signal heyoud its grade B contour by CATV 
ems compensate for fragmentation within that cantour by CATV systems having very 
antial penetration. We note that CATV systems tend to bring in the distant big city 
bendents (since such stations constitute a better sales point in obtaining subscrihers) 
*r than the new UHF statlons. In any event, au independent’s source of revenue is the 
} and national spot business, as to which the metropolitan area rating plays a very 
ficant role. As shown by the above discussion, that rating could be seriously affected 
e event of very substantial CATV penetration. 

‘Chus, even the CATV industry cstimates that on an industrywide hasis CATV systems 
in existence have achieved abont 55 percent level of the total number of TV homes 
ge markets served. and that this tigure will ultimately rise to 70 percent. (Television 
zine, Dec. 1965. p. 50). 
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125. If the New York independents sought translators to place t] p 
signals over the Philadelphia area, it could not seriously be a 
that we should grant sueh applications on the ground that whi 
may be destructive of congressionally established goals, events 
market place should be allowed to give the answer. The matter is 
really different here. The Commission has jurisdiction to “est 
areas or zones to be served by any station” (303(h)), to make a 
and equitable distribution of facilities among the several Siat 
communities (sec. 8307(b)), and “to perform any and all acts, m 
such rules and regulations, and issue such orders, not ineonsistet 
this act, as may be necessary in the execution of its funetions” ( 
Tf then we sit back, even though we have the jurisdiction, the aut 
and the responsibility to carry out the congressional policies, 
not thoroughly explore the serious question posed, we would be 
abdicating our responsibility “to promote the larger and more eff 
use of radio in the public interest” (sec. 303(g)). 

126. To summarize, we have reached no final conelusion ma 
area—i.e., the effeet of CATV development in the major mark 
UHF broadeasting. But we have concluded that there is a subst 
problem of great significanee to the publie interest, which must 
thoroughly explored. A critical consideration would appear tob 
question of CATV's growth in the major market, since (i) if 
erowth is of a high order, its impact on UHF development may bem 
serious; and (11) based on present considerations, the latter ¢ 
quence will not serve “the public mterest in the larger and 
effective use of radio.” In view of these conelusions, we think that 
course of action iselear. We must thoroughly examine the questi 
CATY entry into the major markets, and authorize such entry 
upon a hearing record giving reasonable assuranee that the 
quences of such entry will not thwart the achievement of the ¢ 
sional goals. Wecannot sit back and let CATV move signals abe 
it wishes, and then if the answer some years from now 1s that CA 
can and does undermine the development of UHF, simply say, © 
well,so sorry that we didn’t look into the matter.” 

127. We have focused in the above discussion on the indepeé 
UHF station. But as interested parties such as Storer have 
there is alsoa problem with respect to the new UFLF station ina 
with two VHF stations. The UIJIF station does not nece 
obtain a full line of network programing in sneh markets; 
initially or fora considerable period of time, it may be dependent 
very substantial extent on nonnetwork fare. Further, several pi 
have expressed the fear that because of CATV, such new UTt 
tions will not be able to obtain a primary network afhliation. FT 
we note that to a significant degree, whether rightly or wr 
CATV penetration would appear to have a discouraging effect on 
of new UHF stations (or on the substantial expenditures which 2 
be made for the high tower and power necessary for an eff 
operation). Permittees of several new stations have set out 
fears of the consequence of CATV importation of distant stations 
New York. Los Angeles,ete. To give but two examples: 
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(i) The permittee of the new UHF station in Sacramento has informed 
he Sacramento City Council that the importation of outside signals from 
san Francisco-Oakland and Los <Angeles, as proposed, would make it 
mpossible for the UHF station to survive (joint comments, p. 15). 

(ii) [Regardless of whether Jerrold’s proposed Jacksonville CATY sys- 
em will be subject to carriage and nonduplication], it is your permittee’s 
yelief that should Jerrold introduce through its proposed system the pro- 
rams of the three television networks, it will be impossible for WJKS-TV 
o obtain the network affiliation required for its survival. (Statement of 
ust Craft Broadcasting Co., permittee of UHF station WJKS-TV, Jack- 
onville, Fla.; AMST comments, p. 71.) 
above examples are not cited at this point for the correetness of the 
ude taken toward CATV penetration in the particular situation, 
@rather for the attitude.” We think it important, in view of the 
eal period facing UH, that the UHF entrepreneur be given a 
am for thorough exploration of this serious problein. 


8. The contentions of some of the parties with respect to pay-TV 
(also pertinent here. Several parties (e.¢., ABC, Westinghouse, 
OST) have stated that CATV, partieularly if it sueeeeds in the 
pr cities, ean readily branch out into pay-TV (for example, by 
triding that one channel} will be “original” programing available 
| for a specific additional charge—a form of pay-TV somewhat 
ki to the Bartlesville experiment in 1957-58). The parties assert 
¢ whether or not pay-TV is desirable, it should be initiated only 
fnl} consideration in an appropriate proceeding and not “come 
ae back door” through CATY operations and profits based on the 
of the broadeast industry’s product. 
9. Whether a form of pay-TV operation will result from CATV 
icertain and would appear to depend again very largely upon the 
th faetor, particularly in the larger cities which would naturallv- 
de baekbone of any wire-pay-TV operation. But we would agree 
m the cireumstanees its authorization should stem from the 
minission (or the Congress) after appropriate preceedings. For, 
it is involved is not the strictly wire-pay-TV proposals such as 
otly attempted in California. A hybrid CATV-pay-TV opera- 
y would be based, in an integral and substantial fashion, on use of 
deast. signals (to provide the eeonomie base for the pay-TV 
fstine’’), and such use of broadeast signals should be allowed only 
His found to be in the public interest. We have petitions now under 
sideration, which seek the authorization of pay-TV on a regular 
ls using broadeast faeilities, perhaps only in the UHEF portion of 
pectrum. It 1s elear that until resolution of the very important 
y issues, pay-TV operations based in substantial part on use of 
udeast signals is inappropriate. Sinee here again the eritieal 
ior is the growth of CATV in the larger cities, we think that this 
dded reason for the policy and procedure we have adopted, sinee 
- procedure will be especially applicable to sneh cities. We intend 
xplore thoroughly the relationship, if any, of proposed CATV 
ating in the larger markets and the development of pay-TV m 
»market. This is a matter which is also involved in part IT of 


Ve note also that the contrary opinion has been expressed by some new UHF' en- 
feneurs (namely, that CATV operation will ald, rather than hurt them). 
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this proceeding, and will be the subject of a specific legislative regc 
mendation of the Commission. See paragraph 153, mfra. 

130. We believe that the foregoing discussion, showing the s 
question posed by the potential effect of very substantial C 
development npon UHF development and the possible adverse ¢ 
sequences to the public interest, demonstrates the need for the ma: 
market, distant signals poliey which we have adopted. Befor 
enssing that policy (see pt. 3, infra), we shall turn to a second gre 
which also, in our judgment, supports the need for the policy. 


2, Fair competition 

131. We have previously discussed this “fair competition” gn 
in connection with the nonduplication requirement. See first ref 
paragraphs 52-57, 28 F.C.C, 683, 703-706, That discussion, which? 
not be fully repeated, is pertinent here. As shown, the CATV in 
try is growing at a tremendous pace, with a changing nature (@ 
into major markets, with 12- or 20-channel systems, bringing the sig 
of big city mdependents such as those of New York and Los Angele 
If the CATV shonld achieve substantial penetration of these 4 
munities (50 percent or over), the result might be most serions 
the new UHF independents in these same areas. This points i 
eritical consideration—that the nonduplication requirement will be 
virtually no assistance, since what is involved is the establishmen 
healthy maintenance of independent stations, and nonnetwork 
cated or film programing is net distributed on a simultaneous nat 
wide basis. We therefore shall reexamine the fair eompeti 
considerations in the context of the present problem—the CATY4 
UHF trends and the need to develop a policy or procedure beeans 
these trends. 
132, .A television station normally obtains the right to exhibit n 
network programs by outright payments to program suppliers, 
whom the station usually secures the exclusive right to exhibt 
programs within a particular geographical area and for a partie 
length of time. This exclusivity reflects the judgement that prese 
tion by others of 2 program such as a feature film within the stati 
market within some period of time obvionsly reduces the andiene 
the value of the program to the station. As we noted, the amount 
kind of exclusivity that can be created is restricted by the anti 
laws. But those laws permit the creation of substantial exclusiva 
a normal incident of the program distribution process, and this e 
sivity Is maintained, in lees part, through the operation of se 
325 of the Commnnications Act. which forbids the rebroadeasting 
any station’s signal without the consent of the originating station 
133. We have pointed ont how the CATV system presently st 
ontside of the above program distribution process (pars. 54-55, 

report, 38 F.C.C. at p. 704) : 
(The CATV] has not been found snbject te the requirements of si 
3825. [footnote omitted] It does not compete for network affiliation, nor 
access to syndicated programs, fexture films, or sports events. It is no 
eerned with bidding against eompeting broadcasters for the right to ext 


these programs nor with bargaining with program snppliers for time 
territorial exclusivity. Moreover, because the distant station whose sig 
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is earried has no control over the CATV’s use of its signal, the question of 
; whether a program should be exhibited through CATV facilities in any par- 
tienlar market cannot be the snbjeet of bargaining or agreement between the 
distant station and the program snpplier—although the question of whether 
| the same program shonld be rebroadcast in that market by a television station 
or a translator can be, and often is, the subject of such bargaining and 
agreement. 

This is not the usual competitive situation. The CATV system and the 
local broadeaster provide the public with aecess to the same basic product— 
Jthe programs created or sold for distribution through broadcasting stations. 
The broadeaster, however, must himself obtain access to the pruduet in the 
program distribution market, with its various restrictions and conditions. 
!The CATV operator need not enter this market at all. 


34. The anomalies which result from this situation are even more 
iprked in the case of the independent station, particularly in hight of 

yrecent CATV trend. Proeuring attractive programing which will 
erest viewers 1s, of course, the most vital concern of the new UHF 

lependents. For example, such stations may bid for and obtain 
@lusive rights to an attractive feature film paekage. No other sta- 

hin the same market could show these films—but a CATV system, 
ich never entered the bidding, might well bring in these same films 
fm a distant market. If the CATV reaches very significant propor- 

is—50O percent or more, the result is the loss of the exclusive right 
ewhich so mueh was paid and npon which so much may have been 
ied. And here westress again that without the financial sustenance 
im entertainment programs, 2 station has no adequate economie base 
serve as an outlet for local expression for all the people in its service 


35. When the situation is viewed on an overall basis, rather than 
nthe viewpoint of individual programs, the result is equally anom- 
ius. ‘The CATV seeks to seeure as great. a number of subscribers 
possible in these major markets, aiming for a figure well over 50 
icent if possible. Sinee the people in these markets have three full 
work services, it seeks to attract such a large munber of subseribers, 
arge part, by bringing in the independent programing of distant 
| city stations such as the New York or Los Angeles independents. 

it obtains sueh programing by simply paying a common earrier 
pring to it the signals of these distant stations (or by itself erecting 
Ul antenna on an appropriate high elevation to receive the signals 
Lihen relay them with suitable amplification along the way to the 
pseriber). The new UHF station also seeks to attraet as wide an 
ilience as possible in these same markets by bringing in attractive 
anetwork programing. But the UHF station cannot, either by 
Ans of a common earrier, its own microwave relay, or a ta)l antenna, 
ide that the best way to obtain such programing is simply to bring 
jin whole or in part, the programing of the New York independ- 
s. The established distribution process given congressional recog- 
ton in section 325(a), proseribes such conduet. (See letter to Mr. 
rtin IK. Firestone, dated Dec. 16, 1965, FCC 65-1107.)"! Both the 


‘As another example, in 1965, statlon KWOA desired to rebroadcast the signal of station 
£0, to present the play-by-play broadcasts of the Minnesota Twins’ baseball games. 
ion WCCO refused rebroadcast consent, largely hecause it placed a good signal into the 
,,in question. This Commission determined that in view of WCCO's response and the 
eerer ee ren anes no actlon was culled for. See letter to Mr. James J. Wychor, 
6d July 22, 3. 
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broadcaster and the CATV thus have the same objective—provid 
as large a segment of the public as possible in these major mark 
with access to nonnetwork programs. The question therefore az 
why the CATV should operate under one set of competitive rules L 
the broadcaster under an entirely different set. On its face, this ¢6 
petitive situation would appear to be a most unfair one, — é 
136. Illustrations in the sports area further point up this anomak 
situation and are particularly pertinent in view of the importance 
sports programing, both to the CATV and broadeasting. The bre 
cast station (or its network) bids for the right to exhibit s 
programing (see, e.g.. $37.6 million bid for CBS for the 2-vear 1 
to show NFL football games; Broadcasting Magazine, Jan, 3, 1963) 
124) ; even then, those rights are at times circumscribed by blaek 
requirements (during home games), and other conditions permit tec 
Congress or the antitrust laws. See, eg., Public Law $7-331. 
broadeaster must operate in accordance with these established indu 
conditions. But the same sports program that is unavailable to’ 
broadeast station is presently made available to the station's am 
ence by CATV systems. In the words of the president and gen 
manager of Wisconsin Valley Television Corp. (AMST commer 
attachment B, p. 10. quoting the Tlouse CATV hearings on TLR. 7 
p.415): 
Another serious problem: In Wausau, Wis., beeause of our proximi 
Green Bay, WSAU-TV is blacked out of the Green Bay Packers foot 
games. This I ean understand on bebalf of the National Football Leagueg 

the Green Bay Packers * * *. I'm not allowed toecarry the games. Anye 
system ean reach to any area and get these games—some via microw 
Then these games can be moved into WSAU-TV’s area. Can our station 
ona Sunday without the football game, while the cable system is rum 
hig ads in the loeal newspaper; “Get total lelevision on cable televisio: 
Now I would like to deliver total television but beeause of laws and 
and regulations, I'm not able to give totul television. The cable system, 
no laws, no rules, no regulations, can deliver to my audienee, by FCC ¢ 
tion of tower height and power, mneh more television than I ean deliv 

them heeause of the stricture that I must operate under * * *.” 

187. The answer is sometimes given that the CATV system is simy 
a master TV anteuna. and therefore on this ground should he allo 
such ditlerent competitive conditions. But this answer does not Wi 
stand analysis. AA CATV system which proposes to empley mig 

wave to bring in signals 400 or 590 iniles away is not a master 
antenna service. It cannot seriously be argued that CATV propos 
to bring the New York independents to Dayton or the Los Angeles 
dependents to Dallas-Fort. Worth represent master TV antenna’ 
rangements. Nor, whatever its validity in many instances, can 4 
argument appropriately be made when a very tall antenna is employ 
on a high elevation, with many miles of cable and clectronic gear 
distribute the distant signals. In any event, the question remains: 
the distant signal is freely available for use in the area, as the C: 7 
argues, why is it not just as freely available for use by the broad 
staciuns In the area (e.g. through a talbantenna on a high elevation 
Clearly, however, it is inconsistent. with all notions of propriety tos 
that a Philadelphia or Baltimore UNF station may make wha 
use it desires, without permission or payment of the programing ¢ 
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e over the New York independents. See section 325(a), and its 
lative history. The result of such “freedom of access” would be 
s inequity and chaos.® 

38. Here again we have reached no final determination but rather 
a> concluded that this is a question warranting thorough explora- 
in the hearing process. It may be that whatever the disparate 
jlitions for operation, there is no need for concern because the 
PV will not significantly affect the development or healthy mainte- 
se of UHF television broadcast service. But as stated we cannot 
ise that determination on the record now before us. It follows that 
nis ground also, there is need for a procedure pegged to full explo- 
bn of the issue in the context of an evidentiary hearing. 


he major market, distant signal policy, and procedure 

9, We have previously found that CATV can make an important 
ribution to the public interest, and we adhere to that judgment. 
°V, along with other auxiliary services, has made a significant 
ribution to meeting the public demand for television service in 
too small in population to support a local station or too remote 
istance or isolated by terrain to receive regular or good off-the-air 
ption. It has also contributed to meeting the public's demand for 
% reception of multiple program choices, particularly the three 
network services. In thus contributing to the realization of some 
he most important goals which have governed our allocations 
ming, CATV has clearly served the public interest “in the larger 
jmore effective use of radio.” And, even in the major market, 
re there may be no dearth of service (e.g., Philadelphia, with 
3 full-time network services, and four independent UELF stations 
ron the air or authorized), CATV may, we recognize, increase 
img opportunities, either by bringing in programing not other- 
available or, what is more likely, bringing in programing locally 
able but at times different from those presented by the local 
ons. But this contribution (and related ones such as better recep- 
fete.) should not be made at the expense of healthy maintenance 
HF operations. We have reached no determination on this eriti- 
matter. Rather, we have decided that a serious question is pre- 
rd whether CATV operations in the major inarkets may be of 
}nature or significance as to have an adverse economic mnpact 
i. the establishment or maintenance of UIIF stations or to require 
®@ stations to face substantial competition of a patently unfair 
e. We have also indicated our concern with the relationship, 
ay, of proposed CATV operations on the large markets and the 
lopment of pay-TV in those markets. 

). Our pohey and implementing procedure are therefore ad- 
sed squarely to these serious questions. ‘The basic thrust of con- 


ne answer that the CATV does not have a “free ride" in view of the cost of the cable 
, misses the point, since the cost of the disseminating system is no basis for exemp- 
om observance of the fundamental distribution process by which the program prod- 
Hobtained, Both the CATV and the UNF station have substantial costs of construe- 
faintenance and operation. Thus. the most recent UIIF station in Chicago, I1l., had 
struction cost of about $3,000,000, with substantial estimated yearly operating ex- 
s+, including those sums allocated to programing costs. The UNF station cannot ap- 
ate the programing of the New York independents, without consent or payment, no 
¢ what its costs nre. 
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eressional policy in the Conununications Act is to resolve 
important questions, in the context. of appropriate evidentiary } 
ings, before consequences possibly adverse to the public Ante 
develop. (Cf. sec. 309 of the Communications Act.) We think 
that policy should be applied to this situation. We have deter 
that we have jurisdiction over CATV necessary to carry out th 
visions of the Communications Act (such as sees. 1, +(i), 303 ¢ 
(zg). (vr), (s), and 307(b)). Tt is important, we think, to exer 
that, jurisdiction with respect to CATV operations m the major 
kets, so as to insure that such operations will be consistent with 
public interest. And to accomplish this, it is necessary to exé 
thoroughly such operations before they become established or¥ 
entrenched. Once entrenched, it is diffieult, if not wholly impr 
cable in the light of the disruption which would result, to take ¢ 
tive action or to attempt to roll back the situation, 1f it should dey 
or be shown that the CATV operation is inconsistent with the 
interest. 
141. We shall accordingly follow a procedure whereby the signa! 
a television broadeast station shall not be extended beyond its grad 
into the top 100 major markets (as ranked by ARB on the ba 
net weekly circulation of the largest station in the market) & 
CATV system which has obtained a franchise for operation in| 
2 market, exeept upon a showing made in an evidentiary hearin 
such operation would be consistent with the public interest, and ] 
wlarly the establishment and healthy maintenance of UHF televis 
broadcast service. In this way, the Commission will be able to exp 
in depth the details of the proposed CATV operation, the market} 
studies which have been made relating to it (by either the CX 
or broadcast groups in the area), the present and potential pict] 
as to television broadcasting in the market, the positions and shoy 
of the interested CATV and broadcast parties, the possible pl 
potential of the proposed CATV operation for pay-TV, and 0 
important facets. .\fter such exploration, the Commission will B 
& position to make an informed judgment directed to the facts € 
particular case. 
142. We believe that the procedure which we have adopted is? 
and best suited to promote the public interest, taking into aceol 
both the development of the broadcast and the CATV industries 
is in line with the urging of several parties that what is needed i 
evidentiary hearing. While the hearing urged has usually beer 
of an overall nature, we believe it best to consider these impor 
matters in the context of the particular request and the parti 
situation. 
_ 143. We recognize that the evidentiary hearing may consume SC 
significant period of time. But as stated. the public interest requ 
thorough exploration of the very important issues raised : they eat 
be sloughed aside or the answers lightly assumed. Further. the 
quirement for an evidentiary hearing has been confined to th 
100 markets. where there is generally no dearth of serviee and1 
UUF services are coming on the air. For example. in Philadelp 
there are three VHF network affiliated stations, three UF i 
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1 
pedents on the air, with a fourth authorized. In the markets below 
10 , where, there may be a greater present need for additional tele- 
on service, the general requirement for evidentiary hearing is in- 
aplicable. See paragraph 146, infra. 

“4. We have selected the top 100 markets for special attention 
eiuse it is in these markets that UHI stations or wire pay-TV 
ad upon CATV operations are most likely to develop and therefore 
Iproblems raised are most acute.®* Further, as noted, any delay in 
umencement of CATYV operation because of the necessity for evi- 
tiary hearings is mitigated by the consideration that these markets 
geerally have a considerable amount of presently available and 

[spective new service. Finally, the top 100 markets include roughly 
Wercent of the television homes in this country. Our policy there- 

}» focuses on the critically important areas. 

45. Acinittedly, there can be substantial problems affecting the 
Mlic Interest where the CATV system proposes to extend the signals 
froadcast stations beyond the grade B contour into areas below 
thtop 100 markets. But there are ditferences between the two situa- 
fins which call for different procedures. In markets below the top 
WC, the independent UHF (or VHF) station is much less hkely to 
felop; the stations in such markets are apt to be three or less in 
nber and network affiliated. This means, in turn, that the non- 
plication provision is effective (since network programing will be 
wificantly involved), and protection of a station’s network pro- 
ming should contribute very substantially to insuring its continued 
bility. It would appear that network programing will continue 
pe available in such markets: m the unlikely event that such pro- 
ping becomes unavailable becanse of CATV nupaect, there would 
year to be other appropriate remedial action which ean be taken. 
rther, 16 1s in the markets below 100 that there may be underserved 
las where CATV can make its most valuable and traditional con- 
pution. Indeed, the market division which we adopt is really a 
ision between CATV in its traditional sense and the new, revoln- 
rary facet of CATV, as posed by its entry into the major markets. 
ts the latter which peculiarly requires the most thorough examina- 
nin the context of an evidentiary hearing. 
46. We think, therefore, that a fair compromise is to draw the 
> as to special attention (i.e., evidentiary hearings) at the 100th 
rket, and below that point, simply to take such action as may be 


Some question may arise as to whether a particular system is located in a market com- 
jy within the top 100. For elnrification, we have specified that the above provisions nre 
licuble to a CATY located in a community coming within the predicted grade A contour 
ny station in one of the top 190 markets. We hnve employed the grade A cantour of 
station since, while stations often are located at different sites or have different powers 
jeights (and thus different A contours), these grade A service arens in the same market 
le x tendency of becoming fairly close to one another over a period of time. In any event, 
hink that this is an appropriate criterion since ]t encompasses the essential aren upon 
ech new UlIF broadeast operations in the market would be based, without including the 
h larger areas falling within the grade B contours, as has been urged by some in this 
eeding. lecanse our effort is to enrve out such an essential area upon which new 
“development would be vitally based, we lnve employed the predicted grade A contour; 
of the predicted contour should also have the advantage of definiteness and ensier ad- 
istration. In the unusual instance where the requirement may be inappropriate, waiver 
he sought. Where a CATV system is located within the top 100 markets when a hear- 
is commenced, the hearing will be continued even if these mnrkets change in a subse- 

t ARIS rating. We note th: at the 1965 ARB Usting makes no chnnge in the 1064 list- 
a the top 100 markets exeept as to relative standing within the 100. 
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necessary in the public interest, upon appropriate petitions bri 
substantial questions to our attention. See paragraph 98. We 
not necessarily hold evidentiary hearing in connection with such 
tions in the smaller markets. Sueh hearings could be a conside 
burden both upon the CATV operation and the broadcaster in t 
small communities. See paragraph 78, first report, 38 F.C.¢ 
page 714. Indeed, the hearing might thwart the initiation of ne 
service. Therefore, while hearings might be held in some insta 
we have devised flexible procedures generally to treat expeditio 
petitions or requests involving the markets below 100, since we 
ognize that to hold hearings upon each such petition or request 
be burdensome to all parties involved and to the public.“ 

147. The question of grandfathering—On February 15, 1966 
issued a public notice giving the essence of our determination in 
respect. Systems not yet in operation on February 15, 1966, and 
posing to extend the service of a station beyond its grade B con 
into one of the top 100 markets will eome within the seope of ourm 
market procedure, and must make the necessary showing in an 
dentiary hearing. In view of the very great desirability of avon 
the disruption stemming from action applicable to an operating sj 
and the strong public interest considerations underlying our po 
we think eood cause exists for immediate effectiveness of the m 
market rules upon their publication, as suggested by some of the pat 
A line must be drawn as to “grandfathering.” and we beheve it ap 
priate to do so upon the basis of operation on the date of the pi 
notice, A system whieh has gone into operation by extending sig 
beyond their grade B contour to subseribers in the top 100 marke 
the first time after that date, would be subject of a cease-and-di 
proceeding.&© Since we shall not “grandfather” systems coming| 
operation after February 15, 1966, the etfectiveness of our action, p 
tically speaking, is geared to that date. We could follow normal] 
cedure and wait until 30 days after publication m the Federal Regi 
to proceed against systems commencing operation after February 
1966, in the top 100 inarkets. But we do not belteve that this h 
would serve any useful purpose or the publie interest. lor, inj 
interval, a system might commence operation after the Februar 
date and make “drops” to a significant number of subseribers, al 
whose CATY service could be ended when the Commission istit 
cease-and-desist proceedings as to the CATV operation. In the 
cuunstances here, where “grand fathering” is pegged to the February 
date, we think that orderly procedure and the desirability of avoid 
disruption as much as possible call for immediate Commission aet 


6 As previously stated (n. 51, first report, 3 F.C.C. at p. 715), we will, as require 
the Communleations Act and consistently with its procedural speeiticatlons (e.g., sec 
examine nny question rnised In eonnection with Indivldunl mlerowave npplicatloas 
bears 0a the public Interest In the particular applications Involved. 

S We recognize thnt this mmy enteh some systems just prior to the commencemean 
operation. ut this will always be true in the ease of any policy tn this area, and I 
event, if the pollcy is to be effectlve and acbleve the above described goals, 1t m 
Implemented Immediately. We also polnt out that parties have known of the Commiss! 
praposals for a major market procedure siInee Apr. 23, 1965 (nnd of the cotnterprop 
since July 26, 1905). The notice expressly ‘‘* * * put all persons who now operat 
who propase to operate CATV systems on notice that CATV operations may be subj 
Commission regulation of the nature Indleated, whetber microwave Is used or not” (no! 
par. G5, 1 FCC 2d at 477). Flaally, In the unusual case, we ean coasider the matter U 
petitlon for walver. 
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her than the Commission waiting passively on the sidelines for the 
day period to expire. Good cause therefore exists to make the rules 
o the major market procedure ettective upon publication, so that 
may proceed forthwith against any system operating in contraven- 
a of those rules.°° 
48. The essential purpose of our policy is to take hold of the 
ure—to insure a situation where we or the Congress, if it chooses. 
make the fundamental decisions in the public interest upon the 
is of adequate knowledge. So far as the application of our major 
rket distant signal policy, we do not intend to disrupt the existing 
ation, by withdrawing from any CATY subscriber any signal which 
was receiving as of February 15, 1966, in the top 100 markets or 
ich he is presently receiving in other markets.°* Based on our 
erience, we regard such a withdrawal as impractical and, in any 
t, we note that we have not made any basic policy judgment whici 
id warrant such undue disruption. We therefore shall “grand- 
her”? all systems which were in operation upon February 15, 1966 
e release date of the above mentioned public notice), to the extent 
t such systems need not make the showing in section 74.1107 to 
tinue to carry to subscribers signals beyond their grade B contour, 
ich were being supplied to those subscribers on that date. But any 
ition of a new distant signal on an existing system in the top 
Mmarkets would come within the major market policy. 
49. The foregoing dealt with grandfathering. We turn now to 
question whether systems extending siguals beyond their grade 
contour on February 15, 1966, into one of the top 100 markets, are 
sontinue to add subscribers in new geographical areas. Such svs- 
as, which may recently have gone into operation without regard to 
Comuinission’s explicit notice of the pendeney of the paragraph 
proposal, may have relatively few subscribers. {n view of the pub- 
interest considerations upon which our policy ts based, we do not 
eve that such a system should be »llowed to expand from a few 
usand subscribers in one part or suburb of a community to the po- 
tal of hundreds of thousands throuehout the entire community. 
bil there has been resolution of the serious issues presented (in an 
lentiary hearing).°S) While there may be a disruptive factor in 
ting CATV growth in the particular cireumstances which should, 
ourse. be taken into account, we believe that if at all practicable. 
ropriate geographical areas should be delineated, with the CATV 
wth limited to such areas until resolution of the issues. The prob- 
calls for case-by-case judgment in the particular community as to 
feasibility of action along the forevoing lines and the appropriate 
eraphical area or areas. Our judgment will therefore be made 
n the petition, if any, of the local broadcaster(s) objecting to the 


Similar good-cause groupds are applicable to the provision of the rule dealing with 
kets ranked below the 100th (74.1107 (c)), since the public interest would not be served 
ermitting situations to continue to develop which raise substantial questions and may 
t in either disruption of service or inability to take an otherwise desirable action 
use of the factor of disruption. We shall also make effective npon publication the 
edural provisions (secs, 74.1105. 74.1109) which relate to sec. 74.1107. : 
As to the application of our carriage and nonduplication rules, see pars. 49, 68, 106. 
And certainly where a new franchise or amendment of an existing franchise after 
15, 1966, to operate or extend the operation of the CATV system in the same general 
is Involved, the requirement of an evidentiary hearing will be applicable. 


2a Clea 2d 


109 


786 Federal Communications Commission Reports 


geographical extension of the CATV system to new areas, andr 
sponses thereto. ‘The petition may also request temporary relief 
event an evidentiary hearing is found to be appropriate; the Com 
sion will determine, upon the basis of the showing and response 
the particular ease, whether such temporary relief is ealled for; 
ifso,itsnature. In view of the nature of the problem, the Comm 
will give expedited treatment. to petitions in this area. Finally 
wish to stress one important facet; We have previously put all p 
on notice as to the pendeney of our proposal and have now put pat 
on notiee that there shonld not be expansion of major market syst 
from a few thousand subseribers to a very substantial number of 
seribers until resolution of the publie interest issues posed. We e 
CATY operators to heed this notiee and not to ieee to elreunn 
orderly consideration of any petition in this respect by an extraa 
nary etfort to wire up the community or a substantial portion o 
In any event, we are requirmg the submission of data showing: 
extent of construction of the system as of February 15, 1966. W 
we expect. the ordinary wiring operations to have continued since 
date, any extraordinary wiring eilorts or entry imto patently 
geographieal areas (e.g.. extension of a system from a suburb into 
main community) will be at the risk of the system and will n 
aceorded weight in the judgment to be made. 

150. As we gain more knowledge in this important area, partien 
from the hearings being held. we shall revise or terminate the pr 
dure, as the experience indicates. The present rules are our best jut 
ment of what the public interest now ealls for. We recognize that 
may not perfectly fit every situation, and repeat that should the 
inadequate or unduly burdensome in individual cases, special ae 
or walver can be obtained upon an appropriate showmg. Cnet 
States v. Storer roadcasting Co. 351 US, 192. 

151. Finally, we stress that the rules do not halt CATV servi 
growth. With the possible exception of the applicability of our 
ringe rules (see par. 66), the CAV viewing public will not be 
prived of any distant signal service whieh it was receiving as of Vel 
ary 15,1966. CATV will not be preeluded from bringing new serv 
to underserved areas or from bringing better reeeption in cities 
as New York. With possibly only the rarest exception, CATY acti 
which does not involve extension of a signal bevond its grade B eon 
may freely continue.’ CATV expansion into markets below 
top 100 may also eontinne and will he the subject of Commis 
scrutiny only upon petition in a particular ease. Thus, we have 
fined our special attention to the area of most concern—the top 1] 
markets where UIE stations are most likely to be coming into ext 
ence. And, in line with our present general policy in dealing 
microwave applications (see par. 49, notiee, 1 F.C.C. 2d at p. £ 


if two major markets each fall within one nnother’s grade B contonr (e.g., Wnshingt 
and Baltimore), this does not mean that there is no question as to the enrriage by a 
more CATV system of the signals of Washlagton: for In dolag so and thus equalizin 
quality of the more distant Washington signals, it might be changing the viewing 
of the Bnltimore population and thus nffecting the development of the Baltimore Inde 
ent UNF station or stations. Such instances rarely arlse, and can, we think, be dealt 
by appropriate petition or Commission consideration in the unusual case where a prob 
of this nature might arise. 
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whaye specified no “freeze” but. rather a full exploration of the facts 
geach case, so that we may make an informed judgment on this most 
mportant question. We believe that this is a reasonable way {o pro- 
ead, and that the public interest requires no less a procedure. 

52, Legislative proposals —The foregoing discussion treated mat- 
fs in part Land paragraph 50 of the notice of proposed rulemaking. 
Tp remaining matters in part IH of the notice will be considered on 
: basis of the comments filed in that. part and the experience @ained. 
i the reason also, this report is designated as ihe second report. 
Ws tur now to a brief discussion of ihe legislative proposals which 
whelieve are desirable. 

158. There are four areas which we shall urge to the Congress as 
yticularly warranting its attention: 


(i) As we stated in the notice, we are clearly concerned here with new 
and important questions of policy and law in the cammunications field. 
We therefore state again that we would weleome congressional guidance as 
to policy and congressional clarification of our antherity in all respects in 
this field. See notice, paragraph 31, 1 FCC 2d at page 45. 

(ii) We believe that congressional consideration of the pay-TV aspects 
ef CATV is particularly called for. For the reasons stated in paragraphs 
128-129, we shall urge that Congress prohibit the origination of program or 
other material by a CATV system, with such limitations or exceptions as are 
deemed appropriate. A bybrid CATV-pay-TV operation would be based, 
in an integral and substantial fashion, on use of broadcast signals, and such 
juse of the broadcast industry's signals would appear to he both inequitable 
jand inconsistent with the publie interest. It is inequitable because it is 
clearly unfair to use the broadcast industry’s product as a basis for wire-pay- 
TV operation which could adversely effect that industry or indeed sipplant 
it. More important, were wire-pay-TV to supplant free television hroadeast 
jservice, it would be inconsistent with the public interest, since it would mean 
that the public would receive, at least in large part, the same service it now 
}does, but for a fee. Vinally, we are consideriug petitions seeking the au- 
thorization of pay-TV in the broadcast spectrum. 

(iii) We believe that Congress should consider whether there should 
be a provisiou similar to section 825(a) applicable to CATV systems (i.e., 
whether, to what extent, and under what cirecnstances CATV systenis 
{should be required to obtain the consent of the originating broadcast station 
for the retransmission of the signal by the CATV system}. We have 
{described the presently anomalous conditious under which the broadeasting 
{and CATV industries compete. See paragraphs 131-138.%° Several parties 


he problem is further pointed up by the recent controversy iuvolving the telecasting 
artain of the Notre Dame home or away games by station WNDU-TYV, South Bend, Ind. 
letter to Mr. Asa S. Bushnell, dated Oct. 28, 1965, public notice, dated Oct. 29, 1965, 
feo 75429. Under the NCAA television regulations, the station was allowed to tele 
fsuch games, but permission to do so was temporarily withdrawn because CATV sys- 
8k, without WNDU-TV's consent, would then pick up the station’s signal aad carry it to 
s not coming within the reculations. The NCAA television committee, while it is con- 
ng to study the matter, recently adopted a new regulation stating: 

ay televising privilege granted under article XITI (a or b). or NV shall apply ex- 
ively to the station or stations specified, aad shall be limited to such station or sta- 
js. «Any extension of such an authorized telecast or its stipulated area of coverage hy 
ins of commercial microwave, cahle, or community antenna television operation shall 
astrued as a violation of the rights accorded, and shall preclude favorable considera- 
of further authorizations of this nature. (Report of the 1965 NCAA television com- 
ee, Jan, 10-12, 1966, p. 31).” 

er this unusual situation, the local broadcast station could lose the opportunity to 
ent a program of great interest to its area (as the NCAA plan reeognizes in its regula- 
Is), hecause CATV systents over which it has no control carry the program beyond the 
ified local area (conceivably for hundreds of miles). 

hdeed, the anomalous conditions could have an adverse effect on developmeat of new 
Tam sources, Multiple owners such as Westinghouse or Metromedia have undertaken 
e development of new programs; this endeavor promotes the public interest by increas- 
tthe programs available and diversifying their sources. But, as Westinghouse points 
the undertaking is a difficult one, which might not be snstained if the programs are 
weht into the major markets by CATY systems of significant size or impact, thus dimin- 
ing or ending the opportunity for the sale of the programs in these markets. The same 
Csideration might be pertinent In the case of the development of a fourth network. 
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such as NBC have urged that a section 325(a) approach would obviate 
need for much, if not all, of the Commission regulations in this are 
would serve the publie interest. Weare not in a position to state whe 
section 325(a) approach would be effeetive and fully consistent with 
public interest. We think that this is a matter warranting congressio) 
(and Commission) consideration, including such aspects as how @ " 
transmission consent” requirement would function as a practical matt 
whether systems in small communities should be dealt with specially, ¢ 
whether grandfathering is appropriate and the nature of any such gt 
fathering. 

(iv) Finally, Congress will be asked to consider the appropriate 
tionship of Federal to State-local jurisdiction in the CATY field, with) 
ticular reference to initial franchising, rate regulation, and extensioi 
SCTVICC, 

CONCLUSION 


154. Authority for adoption of these rules is contained in sect 
1, (4), 308, 307(b), 308, and 309 of the Communications Act. \ 
wish to stress particularly the provisions of section 1 that the genes 
purpose of the act is to “maintain the control of the United States 
all the channels of interstate and foreign radio transmission *4 
under licenses granted by Federal authority”: of section 308 (h),* 
establish areas or zones to be served by any station”; of seetion 3077 
to make “ta fair. efhicient, and equitable distribution of radio sery) 
among the several States and communities”, section 308 (g), to s 
new uses of radio and generally encourage the larger and more ef 
tive use of radio in the public interest, and section 303(s), the “@ 
channel receiver™ section. The rules we adopt here, under the ru 
making power bestowed upon the Commission in sections 4(i) a 
303(r), are designed to “study new uses” and insure future Cv’ 
activity and grewth consistent with the “larger and more efleetiv 
of radio in the public interest.” Indeed, the type of situation 1 
involved is the very reason for the creation of this ageney as” 
history of early chaos in the radio field shaws, As the Supreme @ 
has stated, the Communications Act “expresses a desire on the part 
Congress to maintain, through appropriate administrative contre 
grip on the dynamic aspects of radio transmission” (CC v. Pat 
ville Betq. Co. 309 TLS, 134, 148+ see also VBC v7 S., 319 1S 

155, In this connection, we stress that we are not committed tat 
status quo—to protecting existing investment against. new teehn 
cal advances. The whole history of this art has heen one of gr 
change, from radio to television to perhaps tomorrow satellite brag 
casting or Jaser communication. Tt may be that CATV. if allow 
full unfettered growth, would prove to be an excellent supplemi 
bringing additional service a diverse programing to millions 
people in built-up areas who can afford it, without detriment to 
provision of additional local broadcasting service to the entire 
tion. Tf so, the information obtained in the hearing process W 
provide that. indication, and will be the basis for authorizing st 
growth. But we cannot make that judgment in the record now heft 
us—and, instead of the above picture of wire television as an exe 
lent supplement, there is the possibility that the Nation might fi 
itself with a system half wire, half free, which is destructive of t 
larger goals of additional networks, additional outlets for local ¢ 
pression, and which provides increased service to some in the eity 
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ie expense of those im the rural area or those who cannot afford to 
yy. It is, we think, time to get the faets, and in light of the service 
yesently available, there is time to get the facts. 

156. Aceordingly, /¢ ¢s ordered, This 4th day of March 1966, that 
ie rules contained in the attached appendix D are adopted, ettective 
wril 18, 1966; Provided, however, That the provisions of section 
1103 are not effective as to existing operations of nonmicrowaye 
(ATV systems until 60 days thereafter, and provided further that 
@ provisions of seetions 74.1105, 74.1107, and 74.1109 are effective 
mediately upon publication in the Federal Register. 

lt is further ordered, That pursuant to section 403 of the Commu- 
eations Act, all CATV systems in operation on April 18, 1966, 
all within 30 days thereafter file with tle Commission the infor- 
ation deseribed in paragraph 99 of this report. 

It is further ordered, That the proceedings in docket No. 15971 
e not terminated and that, in light of the comments on part II of 
cket No. 15971 and/or such further proceedings as the Commission 
ay order, amendments may be made to the rules set forth im the 
zached appendix C or additional rules may be adopted. 

Tt is further ordercd, That the proceedings in dockets Nos. 14895 
nd 15233 Are terminated. 


APPENDIX A 


Somments and/or reply comments on part } and paragraph 50 of this proceed- 
= were filed by : 


| 


AFL-C10 affiliated labor organizations 

Allied Artists Television Corp. 

American Broadcasting Co. 

American Cable Television, Ine. 

Amcrican Farm Bureau Federation 

American Telephone & Telegraph Co. 

Aroostock Broadcasting Corp. 

Association for Competitive Television 

Association of Maximum Service Telecasters, Ine. 

Biack Canon Broadcasting Co. 

Bonneville International Corp. 

Clearview of Georgia, Inc. 

Columbia Breadcasting System 

D. HW. Overmyer 

Entron, Ine. 

Eastern Educational Network 

Fuqua Industries, Inc. 

G.T.& i. Service Corp. 

Houston Post Co. 

International Telemeter Corp. 

Jack O. Gross, d/h/a Gross Broadcasting Co. 

Jerrold Electronics Corp. 

Journal Co. 

Joint comments of stations KHOU-TYV, KOTYV, KXTX, WANE-TV, WAVE- 
TV. WFIE-TV, WFRV, WISH-TV, WJXT, WMT-TV, WNOK-TYV, 
WTOP-TV 

Meredith Proadeasting Co, 

Mesa Verde Broadeasting Co., Inc. 

Micro-Relay, Inc. 

Midwest Television, Inc. 

Mobile Video Tapes, Ine. 

National Association of Broadcasters 
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National Association of Edneational Broadcasters 
National Broadcasting Ca. 
National Commmnity Television Association, Inc. 
National Eduentional Television 
Nationa] Farmers Union 
National Grange 
Phillips, Nizer, Benjamin, Krim & Ballon 
Rogers TV Cable, Ine. 
Rust Craft Broadcasting Co. 
San Diego Telecasters, Ine. 
Smith & Pepper (on behalf of over 150 CATV systems) 
Spyder & Sssocinites 
Springfield Television Broadcasting Corp. 
Storer Broadcasting Co. 
Superior Broadcasting Corp. 
Taft Broadcasting Co, 
Telerama, Ine. 
Triangle Publications, Tne. 
Tri-State TY Translator Association 
Trans Video Corp. 
TV Cable Service of Abilene, Ine, 
TS. Independent Telephone Association 
West Central Broadcasting Co. 
Westinghouse Broadcasting Co., Ine. 
Western Slope Broadcasting Co., Ine, 
WGAL Television, lic. 
WAAC, Ine. 
WKBIT Television, Inc. 
Sa Te, 
William lL. Fox 
APPENDIX B 


SUMMARY OF COMMENTS ON PARAGRAPH 50 


National Community Television Associntion (NCTA) urges that a rule alor 
lines of the poliey adopted in paragraph 10 and propesed in jmragraph 
“completely arbitrary.” “unnecessary.” and “would be a virtual prohibiti 
provide CATV. service in’ such communities (NCTA comments, pp. 13: 
By way of support NCTA quotes at length €NCTA, exhibit RR. pp. 14-22) 
the discussion in the Seiden report concerning “CATV in Three-station Mark 
(pp. SI-S6) and from the Wisher report coneerning the cffect of monear. 
on audience and revenues where Lhere are three or more off-the-air pre 
alternatives (pp. 01-92). NCRA states that the Seiden and Fisher eonelis 
“show conclusively that there is absolutely no basis for allegations of @ 
as an adverse factor in the potential development of VHF television in 
cities” (NOTA, exhibit Th. pp. 22, 32). NCTA asserts further that there 
criterion for determining whether a CATV system might at some time have 
effect of delaying construction of a UVF statien in a three-station mar 
(NCTA comments, p. Tt, exhibit B, p. 31). Finally, it states that the exi 
of a (ATV system in a community has not in the past prevented constriet 
of a successful VITF or VITE television station in the community (ibid.). 

Other comments en behalf of CATY interests chaltenge (he proposed parag 
50 rule principally on the ground of alleged Jack of jurisdiction over CATY 
tems. If is asserted in addition that CATV will help VHY¥ by providing good 
ity reception to an immediate audience prior to all-channel set satur 
Because of this, some V1 permittees in major cilies have indicated no ohje 
to CATV entry. It is further asserted that the success of independents ¥ 
nitimately depend on their ability to provide a program service whieh will at 
viewers and advertisers. International Telemeter Corp. states that if and 
CATY systems are established on a broad base in large metropolitan areas, th 
Inny well be utilized for pay-TV operations as an adjunct 1o other forms | 
wire television (felemeter reply comments. p. 11). But, Telemeter adds (ibid? 
“this is not to say that the public interest will net be served by the result * * ™ 
“the multiplicity of services via wire television systems can only serve, not la 
the public interest.” 
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'The comments of the American Broadcasting Co. (ABC) support the proposal. 
‘BC states that a CATV operator in a market such as Philadelphia could carry 
1e several New York independents to the very serious detriment of the loeal 
hiladelphia UlIF stations, and that the carriage and nonduplication rules 
resently adopted by the Commission are not truly responsive to the “unexpected 
aetionalization of the audience interested in independent programing.’ ABC 
ierefore believes that the Commission should “establish the areas or zones” 
pally to be served by television stations and delineate the circumstances under 
hieh a station's signals may properly be brought to areas not within its normal 
srvice area. It asserts that interim rules, pending the adoption of final rules 
1 part Il, are needed hecause once CATV systems are established in markets 
iat have a potential for independent UHF station development in the reason- 
bly near future, the Commission will find itself in the impossible position of 
‘ying to undo what has already been done—of possibly adopting a regulation 
hieh would deny to substantial nnmbers the service which they assumed they 
ould receive and for which they have already paid. ABC therefore urges the 
dloption of a rule prohibiting any person from transporting the signal of a 
\V station beyond its grade B contour into a community within the rauge of 
bur or more commercial grade A assignments and receiving grade A or better 
ervice from three or more commerciat TV stations (or two such stations with 
third station already authorized). ABC states that sueh a rule would apply 
asically to all but three of the Nation’s toy 100 markets and therefore to those 
reas which now or shortly will have three or more local network serviees and 
je reasonably immediate likelihood of a fourth commercial service; that with 
his amount of service, these areas do not have any pressing need for additional 
arvice via wire, and they are also ihe areas which hold the most possibilities 
or VHF development; that the interim procedure would insure that a significant 
ay-TV service would not be established while the Commission is reaching its 
nal decision in this proeeeding and in the pay-TV rulemaking proceeding that 
as recently been requested; and that at the same time, the interim procedure 
il] not preelude the development of CATV in these relatively underserved areas 
here it serves as a needed adjunct to free television service. Above all, ABC 
‘resses that the proposed rule will prevent the establishment of CATY syvstenis 
areas and under conditions which the Commission may ultimately conclnde 
ould inhibit or prevent the normal development of UTI} television. 
Westinghouse in its eomments takes a position similar to that of ABC. It 
rges a restriction upon the importation of signals into communities situated 
fithin the grade A coverage of four or more eommercial TV assignments and 
Ommunities Within the grade A coverage of three or more commercial stations 
‘tually in operation (with exceptions (i) for two station markets with an 
atstanding construction permit for a third station where such permit is not 
tivated within 6 months, and (ii) to areas within the grade A eoverage of three 
ations not receiving the full service of {he three networks because of the existing 
twork affiliation relations). Tt asserts that many applicants for CATV fran- 
lises in big cities today are promising to deliver such stations as WOR-TV 
nd WNEW-TYV, New York, and WGN-TV, Chicago; that these are well-estab- 
shed, independent stations in major markets, and, compared with a VIF station 
ist getting started in another city, have a much greater economic base to make 
kajor expenditures for programing: and that the local UIIF station, competing 
ith these major stations for what is at best a limited audience (i.e. fhe audience 
r nonnetwork programing), will be nnable to get a large enough share of this 
idienee neeessary fer it to produce the income needed for the station to buy 
ograming with which it can in facet compete for viewers with the other 
ations on the system. It states that CATV only brings its service to some 
ewers—those fortunate enough to live in areas with a large enough local 
opulation to furnish an economic base for the laying of CATV cable, and then 
nly those living in such areas who can afford to pay CATV fees. Westinghouse 
Sserts that CATV in big cities also has the obvious potential of transforming 
self into pay-TV, and puints to recent news reports that tell of a company 
thieh was unsucéessful in its efforts to operate a pay-TV system in one city 
4 Canada and is now planning to take over a suceessful major CATV system 
‘another Canadian city and convert it to pay-TV in whole or in part. Finally, 
Yestinghouse stresses the need for an interim rule, stating that once CATV 
anchises are granted in the larger inarkets and construetion of the systems 
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is commenced pursuant to those grants, the Commission, from a practical 
politieal viewpoint, will have lost effective control of the situation in those a au! 

Storer Broadcasting Co. also supported the proposal because, it asserts, thi 
is a definite probability of serious impact on television development in 
cases, and the Commission eannot, through inaction, permit events to o 
which jeopardize the goals set by the Congress and the Commission lo 
toward a competitive nationwide system of intermixed local television faciliti 
It urges that there is an established immediate need to “hold the line,” durin 
the interim period, on importation of distant signals to the major markets w 
CATY’s “present stampede” into these markets might destroy the independ 
stations’ audience potential “throngh importation of competitive program 
on unequal terms” (Storer comments, p. 12). Storer also states that if the p 
is to be effective, it should be applied to affiliated as well as Independent UI 
stations, aud that it should be extended to CATV systems in nearby eommur 
upon which the UHF depend for audience circulation. It asserts that a UF 
station, although nominally a network athliate, may still rely largely on i ide 
pendent programing, and that therefore its development requires the sa 
protection as that proposed for independent UHF operators; and that C 
systems in nearby conumunities “ean impose drastic damage on that stati 
audience circulation, particularly on a cumulative basis.” (Id. at p. 14.) 

The Association of Maximum Service Telecasters (AMST), Midwest T 
vision, Inc. (Midwest), and the joint comments of KITOQU-TV, KUTV, KX 
WANE-TV, WAVF-TV, WEFLE-TV, WFRV, WJIXT, WAMT-TV, WNOK-TY 
WTOP-PV (joint comments) all urge the adoption of interim procedures gain) 
beyond ihose proposed in paragraph 50. The factual basis of AMST’s 
Midwest's comments have been deseribed in part (see pars. 831-41). In addif 
AMST cites the experiences of the U]IF station in Lock Haven, Pa., and | 
ULIF station WRLP, Greenfield, Mass., in the face of CATV competit 
AMST asserts that the importation of outside large city independent televi 
stations by CATV will be an obstacle to the development of a fourth network 
since it will jeopardize the development of the UIIF stations in these eit 
AMST also states that the entry of CATY into larger cities poses a substan 
threat to the development of network UHF service, citing in support statem 
made to the Commission or to the Cougress of Rust Craft Broadcasting 
permittee of WJIKS-TV, Jacksonville, !la., and WCCB-TYV, a new ULE sta 
in Charlotte, N.C. Midwest describes the explosive growth of CATV in 
Peoria-La Salle area, the Springtield area, the Champaign-Danville area, 
WCILA service area generally, and {he San Diego area (see pars. 34, 39-£ 
The joint comments assert that proposals to bring nuitiple distant signals 
areas sueh as Fort Wayne, Jnd.. Columbia, $.C., Jacksonville, Fla.. and Ind 
apolis, Ind., jeopardize or foreclose the development of new UF stations] 
these areas. The joint comments point out that in the area served by th 
existing Sacramento-Stockton stations, CATV systems have been franchised 6 
have commenced operations in at least 31 communities, and applications fo 
franchises have been filed or proposed in at least 18 more—inclnding Saeram 
and Stockton themselves; that the total number of honseholds in these cities 
communities is more than 250,000, representing a major portion of the audien 
now served by the three existing Sacramento-Steekton commercial stations a1 
a still more snbstantial portion of the audience which would be served by KPX 
the newly authorized VHF station on channel 29 in Sacramento; that as 
permittee for the new UHF station in Saeramento has informed the Sacrame 
City Council, the importation of outside signals from San lranciseo-Oakl 
and Los Angeles stations, as proposed, would make it impossible for the ne 
UIIF station to survive. 

AMST, Midwest, and the joint comments propose the interim rule that 
CATY system shall be permitted to extend the signal of any television hroa 
cast station beyond its grade B coutour except upon a clear and full showit 
(a) that there are special circumstances, for example, that the community 
remote and isolated and does not have, and cannot be expected to recety 
the future, direct off-(he-air local or area television serviee; and (bh) that t 
operation of the CATV system, taken together with the operations of all oth 
CATY systems operating or franchised or which are being proposed in the are 
in question, would not pose a substantial threat to the maintenance or tht 
expansion of any existing UNF station or the development of new ULF servier 
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he area. AMST urges that the foregoing rule should be made effective 
nediately upon its publication and should be made applicable to all CATV 
gitems proposed on or after April 23, 1065, the date of the release of the Com- 
sion’s first report and order and its notice of iuquiry and notice of proposed 
remaking. It states that an alternative but much less satisfactory approach 
izriew of the CATV activity since April 23 wonld be to apply the interim rule, 
to all CATV systems which beconie operative on or after the publication of 
rnle, regardless of the date of franchise, and (¥) to any CATV system 
jrating on the date of publication of the rule which thereafter substantially 
‘ands its lines or the number of its subscribers or which increases the number 
oilations carried. 
1 reply comments ABC and Westinghouse assert that their interim proposal 
tld better serve the public interest because it has been designed to prohibit 
th development of CATV in areas where it could adversely affect the overall 

lic interest but not to prohibit its development where it could have little 
erse effect upon the public interest and where there may well be a substantial 
ic need for GATY services. In its reply, AMST asserts that its interim proce- 
would not have the effect of being a complete ban on CATV: that it would 
te untouched the further expansion and development of CATV in its historic 
fctions—(«a) the providing of service to communities that are remote and 
ated and do not have, and cannot be expected to receive in the future, 
‘ct off-the-air local or area television service, and (b%) the providing of 
in service, improving the off-the-air service of local and area television 
Stiious in pockets within their normal coverage contours where for terrain or 
ilar reasons a desirable quality of service is not received. It further argues 
| if there are indeed situations in which a CATV entrepreneur can show that 
fevill aid rather than threaten the maintenance or expansion of existing UHF 
ions and the development of new UHF service, appropriate interim rules and 
cies will leave it open to the CATV entrepreneur to make such a showing. 
3ST urges that the ABC and Westinghouse interim procedure are inadequate 
tuse they seek at the most to protect only those conimunities or areas which 
d utimately have four television stations; that even as to those communities 
reas, three television stations must. already be active or two must be active 
the third imminent; and that the proposed rule would apply only in the 
je A contours of those existing or imminent statious. AMST states that 
fe is no reason—at least in the interim—to allow CATV to retard CHF 
felopment in aay market. And that it is entirely possible for CATY systems 
ozens of small communities to blanket most of the andienee potential in 
thistation’s service area beyond its grade A contour; and that the area can thus 

ery effectively denied to a small UITF station—possibly the difference between 
Fival and failure, and at least the difference between effective programing 
ineffective programing. 

APPENDIX C 


COMMISSION'S MEMORANDUM ON ITS JURISDICTION AND AUTHORITY 


sction 1 of the Communications Act (47 U.S.C. 151) states that the purpose 
fhe act is the regulation of interstate and foreign eommerce in communication 
Vire and radio, and that to efficiently achieve this purpose, authority over 
commerce is centralized in the Commission. Section 2 (47 U.S.C. 152 
es that the “provisions of this Act” shall apply to “all interstate communica- 
(by wire or radio * * * and to all persons engaged within the United States 
uch communication * * *."" These terms are defined in section 3 of the act. 
Sion 3(a) defines wire communication as the “transmission of * * * pictures, 
fF sounds of all kinds by aid of wire. cable, or other like connection between 
(points of origin and reception of such transmission, including alt instru- 
talities, facilities, apparatus, and serviees (among other things, the receipt, 
varding and delivery of communications) incidental to such transmission,” 
lion 3(b) defines communication by radio as the “transmission by radio 
* * nictures, and sounds of all kinds, including all instrumentalities, 
ities, apparatus, and services (among other things, the receipt, forwarding, 
rdelivery of communications) incidental to such transmission.” 
om the plain language of these definitions, there would seem to be no question 
Hthat CATV systems are engaged in interstate communications by wire or 
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radio, They transmit “pictures, and sounds * * * by aid of wire” and 
“instrumeutalities * * * fused for] * * * the reeeipt, forwarding gz, and deli 
of communications * * * incidental to sueh transmission,” and hence fall 
the definition of wire communication under section 3(a).* Moreover, 
systems constitute inferstale communication by wire, since they form @ 
necting link in the chain of communication between the point of origin 
transmitting station) and reception by the viewing public (the CATY 
scriber)—a chain which “is now well established * * * as interstate 
munication.” Capital Cily Telephone Co., 38 FCO 1s0, 103 (citing Pedcrel h 
Commission v. Nelson Bros. Bond & Mortgage Co., 280 U.S. 266)" The Tay 
clear that the mere location of communication facilities wholly within one} 
does not establish that the communication service rendered over such fucilitl 
an intrastate service, and that a communicutions service can be interstal 
foreign in nature and subject to the Commission’s jurisdiction even thot 
the facilities are located within the contines of one State. California Interst 
Telcphone Company V. F.C.C., 328 Pr. 2d Sati (CA.D.C.) , Ward v. Northern 
Telcphone Co, BOO FL 2d STU (CLA, G), cert. den. 3871 U.S, $20; Pacific! 
tronies, Inc., FCC (41180, 4 RAR. 2d 115 (167). CATV sy cone are extensi 
of the interstate service of the television hroadcast stations whose signals” 
earry, Clurksburg Publishing Co. vo E.C.C., 225 F.2d Sit, 51T (C.AD.C.) 
hence constitute “interstate communication by wire” to which the provisions of 
act are applicable (sees. 20a), Say). See American Trucking Assoctahon 
Tnited Siates, 344 U.S. 298, 83118 

With respect to the Commission's authority to adopt the rules proposed im 
notice of inquiry and proposed rulemaking, ie. the “provisions of [ihe] 
that are to be applied to CATY systems, there are the following sections 7% 
tions 1, 4¢1), 803 (f), (), tp), and (1), SOT(bD), 815, 317, and 50s, But" 
erucial sections would appear to he 1, 20T (bi, 4(i), and 303 (f), (h), andy 
As the notice and the report and order in dockets Nos. 14895 and 15233 
clear, the existence and growth of CATV systems threaten to impede reali 
of the Commission's television assignment plan and policies under sections Vi 
307(b) fice, the ae report and order).' See Caricr Mountain Transmig 
Corp. v. FLCC, B22 WP. fd Ba (CLALINC.), cért. dane 37d WS oar ais Ga 
Commission has authority under sections }(i), 03 (t), 808th), and 3038 (9) 


4 


a) 


perform any and all acts, make such rules and reguljtions, and issue 
orders, not inconsistent with this act, as may be necessary in the exect 
ofits functions (4(1)) + 

make «uch regulations not inconsistent with law as it may deem nece 
to prevent interference between stations and to curry out the provisio 
Phissich > * Tes 0git) 

establish areas or zones to be served hy any station (603 (b)) > 

make sneh rules and regulations and prescribe such restrictions and 
tions, Hol inconsistent with law, as may be necessary to curry out 
provisions of this act *™ * * (80ncr))2 


The foregoing provisions (-F(i), 803t£), S08(h), and 303 (1) ) give the 
mission broad rulemaking uuthoerity to carry out the provisions of this act 


Mit ean be argued that CATV systems, In receiving, forwarding, ond delivering the 
tion's signa! to the viewing public, are the instrumentalities tneldental to the transmisy 
of the signal and hence fall within the detinition of “communication by radia” la see; 
However, Jt is unnecessary to consider this argument In view of the dlsensston @ 
as to see. 3(a) and the scope of the Commission's proposals. Sinee CATV opera 
elenrly fall within see, 2(n) nnd/or see, 31b), a determination of their preeise statns i 
essential to the question of the Commission's jurtsdictton to proceed as proposed 
notlee of inquiry and proposed rulemnoking. 

? Coneressionn) approval of the Capital City doctrine was expressed In eonnection y 
the 1960 nmendment to sec. 202(b). See 105 Congressional Record at 6256. 

Jit Is, we beljeve, signtticnnt that jn sustatning the jurisdletioa of the Interstate 
merce Commission in American Trucking the Supreme Court relted solely upon provi 
of the Motor Carrier Act that are, In the clreumstances, analogous to secs. 2 and 3 Of 
Communications Aet. Compare 19 U.S.C. 3021) and 303(a} (19) with 47 ic S.C. 152 
153 ta) and (b). 

‘In nddition, as noted In the aotlee, there exists the potential to frustrate the pur 
of the act embodied in secs. 303¢p), 310, 315, 317, ond 508 (nnd certnin Como 
regulations). 

© Sees. 803 (£1, (h), and (ri ore preeeded by the followlng clause : 7 

“Except ng otherwise provided in this aet, the Commisston from Wme to time, as pu 

convenience, interest, or necessity requires shall © © © 
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es, 1 and 307(b)) with respect to communications or persons coming within 
» Commission’s jurisdiction (including CATV—see, 2{(2)). Section 303(h), 
iparticular, was affirmatively designed to assist the Comuuisston in effectuating 
» fair and equitable distribution of brondeast service called for by section 
7(b).6 The Commission’s authority to issue rules establishing the area or 
me to be served by any station for this purpose includes the power to prevent 
ications of the rules by “any person” (sees. 312(b) and 502 of the Coin- 
inieations Act). Hence, it clearly encompiusses, we believe, the authority to 
aseribe by rule the conditions under Which the stution’s signal may be ex- 
Pica beyond the area or zone to be served by the originating station, by means 
ICATV—an “interstate communication by wire” to which the act’s provisions 
» applicable (sees. 2(a) and 3(a)). 

‘oreover, apart from section 303(h), the general rulemaking power of the 
mmission (secs. 4(1) and 303(r)) iucludes authority to take necessary action, 
- inconsistent with the act or law, to prevent frustration of section 307(b) by 
TV. In National Broadcasting Co. vy. US., 319 US, 190, 215-220, the Supreme 
rt citing, inter alia, sections 1. 308(f), and 3803(1r), stated that: 


The avowed aiin of the Communications Act of 1931 was to secure the 
maximum benefits of radio to all people of the United States. To that end 
Congress endowed the Communications Commission with comprehensive 
powers to promote and realize the vast potentialities of radio * * * In 
the context of the developing problenis to which it was directed, the act 
gave the Commission not niggardly but expansive powers, 


der such “expansive” and “comprehensive” powers,’ the Commission has au- 
rity to take reasonable and appropriate action, including promulgation of 
es, “as may be necessary” to carry out the provisions of section 307 (b)— 
insure that the regulatory scheme entbedied in that section (the equitable 
ribution of service) and section 303 is not frustrated by the operation of 
TV, an “interstate conmunieation by wire” to which the act's provisions are 
Nicable. This authority does not depend on a specitic reference to CATV 
CATV practices in the act. United States vo Storer Broadcasting Co., 371 
h 192, 208. See also, National Broadcasting Co. v. United States, 3819 17.8. 
, 218-219, where the Supreme Court stated: 


True enough, the act does net explicitly say that the Conmnission shall 
have power to deal with network practices found inimical to the public in- 
terest. But Congress was acting in a field of regulation which was both 
new and dynamic * * *, While Congress did not give the Conmission 
unfettered discretion to regulate all phases of the radio industry, it did not 
frustrate the purpose for which the Communications Act of 1934 was brought 
into being by attempting an itemized catalog of the specific manifestations 
of the general problems for the solution ef which it was establishing a 
regulatory agency. That would have stereotyped the powers of the Com- 
mission to specific details in regulating a field of enterprise the dominant 
characteristic of Which was the rapid pace of its unfolding. And so Con- 
gress did what experience had taught it in simikir attempts at regulation, 
even in fields far less fluid and dynamic than radio. The essence of that 
experience was to define broad areas for regulation and to establish stand- 
ards for judgment adequately rehited in their application to the problems 
to be solved.® 


Sec, 303(h) was copied from the Radio Act of 1927 and originated in preceding bills to 
d the Radio Act of 1912. For the legislative intent, see hearlngs on H.R. 5589 before 
ouse Committee on Merchant Marine and Fisheries, 69th Cong., 1st sess., pp. 40-41. 
ee also, Stahiman y. F.C.C,, 126 F. 2d 124, 128 (C.A D.C.). For the intended com- 
ensive scope of Commission authority see, e.g., the following legislative history of the 
o Act of 1927, which was reenacted in all substantial respects in the Communications 
of 1934 (78 Congressional Record 8822-88223, 10313-10314, 10990) : 66 Congressional 
ord 5479; S. Rep. 772, 69th Cong,, Ist sess., pp. 2, 3. 

he Court, in referring to provisions of the act such as secs. 303 (g) and (r), stated 
9U.S. at 217-218) : 

hese provistons, individually and in the aggregate, preclude the notion that the 
Mission 1s empowered to deal only with technical and engineering impediments to the 
‘er and more effective use of radio in the public interest.’ We cannot find in the act 
such restriction of the Commission’s authority. Suppose, for example, that a com- 
tty can, because of physical limitations, be assigned only two stations. That com- 
lity might be deprived of effective service in any one of several ways. More powerful 
ons in nearby cities might blanket ont the signals of the local stations so that they 
4d not be heard at all. One station might dominate the other with the power of Its 
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To the same effeet in other fields, see Houston, Hast and West Terax R 
Co. v. ULS., 2B4 U.S. 342: U.S. v. Wrightwood Dairy Co., 315 U.S. 
US. v. Pennsylvania R. Co., 323 US. G12; American Trucking Assoc. v. 
344 1 208: Public Service Commission of Statc of New York vy. Federal 
Commission, 327 F.2d 898, 897 (CLA.D.C.) 

The American Trucking case is particnlarly pertinent. The Supreme € 
there sustained 1CC rules “aimed at conditions [trip-leasing] whieh mi 
rectly frustrate the suecess of the regulation undertaken by Congress.” 
citing sections analogous (e section 307(b) in our situation, the Court 
(3441.8. at 311): 


Included in the act 2s a duty of the Commission is that “fo admini 
execute, and enforce all provisious of this part, to make all necessary o 
in connection therewith, and to prescribe rules, regulation, and pro 
for such administration.” And this necessary rulemaking power, cotermi 
with the scope of agency regulation itself, must extend to the “transporla 
of passengers or property by motor carriers engaged in interstate or for 
commerce and te the procurement of and the provision of facilities for 
transportation’ regulation of which is vested in the Commission by 20 
See also 203(a) (19). 


We point out that section 201(a) (6) of the Motor Carrier Act is substaut 
similar to sections 303(r) and 4(i) of the Communications Act; while 
circumstances, sections 202(1) and 208(a) (19) of that act are closely analo 
to sections 2(b) and 3(a) of the act, Further, the Court reached its eonelu 
“despite the absence of specitic reference to leasing practices in the 
stating (at pp. 309-310) : 


Our function, however, does not stop wilh a section-by-section sear 
the phrase “regulation of leasing practices” among the literal words 
statutory provisions, Ax a matter of principle, we might agree with 
pellants’ contentions if we thought it a rensonable eanon of interpretal 
that the draftsmen of acts delegating agency powers, as a practical 
realistie matter, can or do include specitic consideration of every evil $ 
to be corrected. But no great acquaintance with practical affairs is requ 
to know that such prescience either in fact or in the minds of Congress, 
not exist. National Broadcasting Co. vy. United States, 319 U.S. 190, 2 
220; * * *, Its very absence, moreover, is preeisely one of the reasons 
regulatory agencies such as the Commission are created * * *, 


See also, Public Scrrice Comm. of N.Y. v. PPC, 327 ¥. 2a 893, 896-97 (C.A.D. 
Of course, the rules nist be “reasonably necessary and fairly appropriate 
the preteelion of the regulatory scheme. Colorado Interstate Gas Co, vy. Fea 
Power Commission, 142 F.2d 813, 052 (CLA. 10). See also, -lmerican Tru 
Asan. v. US. 344 US. at 314-315; National Broadcasting Co. v. U.S., 319 
at 219 (“Generalities unrelated to the living problems of radio communi 
eannot justify exercises of power by the Commlssion”).° The report and ore 
in dockets Nos. 14805 and 15233 demonstrates the apprepriatepess and nece! 


signal. But the community eonld he deprived of good radio service ja ways less 
One mao, tlanneially and techaleally qualited, might apply far and obtaio the Mee 
botb stations and present a single serviee over the two stations, fhus wastlag a frequ 
otherwise available to the area, The ianguage of the act docs not withdraw such a 
tion from the licensing and regulatory powers of the Commission, and there ts 
tbat Congress did not mean {ts broad language to carry the authority it expresses,” 

®*The Iublic Service Commision case sustained the power of the Federal ower Con 
sion to issne temporary certificates to protect producers, although sec, 7fe) of the Fe 
Power Act expressly authorized such action onjy to protect enstomers, on the hasis eff 
broad provisions of see. 16 of that aet which are virtually the same as see. S08(r) 6 
Communications Act. The Court stated (327 I’. 2d at 887): “All authority of the 
mission need not be fanad In explicit language, See. 16 demonstrates a realizatt 
Congress that the Commissian would be confronted with unforeseen prablems of # 
istration In regulating this huge industry and should have a basis for coping with 
confrontation.” 

10 The Commission clearly has no jurisdiction over bowling alleys or theaters, for oxa 
as an administrative agency has no greater power than has been conferred by Con 
Stark v. Wiekard, 321 U.S. 288; NLRB v. Atlantic Metallic Carket Co., 205 F. 
(C.A. 5). Cf. Peters v. Hobby, 349 U.S. 331. Hawever, unlike bowling alleys and thet 
CATV systems intereept and exteod the sigoals of television stations, and thur i 
noiquely close relationship to the regulatory scheme. Morcover, CATV systems are eng 
in Interstate communication by wire to which the act's provisions arc expressly applica 
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rules requiring all CATYs to earry Joeal stations without duplication for a 
Asonable period. Moreover, the Carter Mountain decision establishes the rea- 
ableness of the requirements. In affirming the Commission, the Court stated 
t “this does not appear to us an unreasonable condition,” but rather “a 
sitimate measure of protection for the loeal station and the public interest” 
21 F. 2d 359, at 363-364). The notice of inquiry and proposed rulemaking 
nilarly demonstrates the validity of the Commission’s concern as to the effect 
CATV on independent stations and programing sources, as well as on the 
elopment of UIFF in the larger markets. 

In conclusion, it would appear that under the broad regulatory powers vested 
it by the Communications Act, the Commission presently has jurisdiction over 
CATV systems, whether microwave is used or not; that there are pertinent 
Visions of the act applicable to the exercise of authority over such systems (in 
ticular, secs. 1, 4(i1), 803(f), 303(h), 303(r), 80T7(b), and 403) : and that the 
dposed rules and inquiry represent a reasonable.exercise of that authority in 
circumstances. 

APPENDIX D 


. Part 21 is amended as follows: 

. In section 21.710, paragraphs (a) and (b) are amended and a new para- 
iph (i) is added as follows: 

§ 21.710 Derrnirions 

As used in §§ 21.712 and 21.714: 

(a) Community antenna tetcrision systems, The term “community an- 
tenna television system” (“CATV system”) means any facility which, in 
whole or in part, receives directly or indirectly over the air and amplifies 
or otherwise modifies the signals transmitting programs broadeast by one 
or more television stations and distributes such signals by wire or cable 
to subseribing members of the public who pay for such service, but sueh 
term shall not include, (1) any such facility which serves fewer than 50 
subseribers, or (2) any such facility whieh serves only the residents of one 
or more apartment dwellings under common ownership, control, or man- 
agement, and commercial establishments located on the premises of such 
anapartment house. 

(b) Television station; television broadeast station; television transtator 
station. The terms “television station” and “television broadcast station” 
mean any television broadcasting station operating on a channel regularly 
assigned to its community by § 73.606 of this chapter. The term “television 
translator station” means a television translator station as defined in 
§ 74.701 of this chapter. <A television translator station which is licensed 
to and rebroadeasts the programing of a television broadeast station within 
that station’s grade B contour, shall be deemed an exteusion of the orig- 
inating station. 

* * * * * * * 


(i) Distant signal. The term “distant signal’ means the signal of a 
television broadcast station which is extended or received beyond the grade 
B contour of that station. 

. In seetion 21.732, paragraphs (b), (¢), (d) (3), (e), (2), (h). (i), Gh) 
amended: paragraphs (i) (4) and (k) are added; and note 2 to sectlon 21.712 
leted : 


§ 21.712 AUTHORIZATIONS FOR FIXED STATIONS TO RELAY TELEVISION SIGNALS 
To CATV sysTeMs * * * 


* % * * * * * 


(b) Notification of request for serviee, Any such CATV system or other 
subseriber proposing to utilize such service to relay television signals to 
any CATV system, either directly or indirectly, shall notify the licensee 
or permittee of any television broadeast station, within whose predicted 
grade B contour the CATV system operates or will operate in whole or 
in part, and the licensee or permittee of any 100 w or higher power translator 
station operating in the community of the system, of the request for service. 
Where it is proposed to extend the signal of any noncommercial educational 
television station beyond its grade B contour into a evmmunity with an 
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unocenpied reserved educational television channel assignment unc 
§ 73.606 of this chapter, the notice shall also be served upon the super 
tendents of schools in the community and coun(y and the local area, a 
State educational television agencies, if any. Such notice shall include | 
fact of the request for service, identification of each CATV system to util 
the service requested (either direetly or indirectly), identification of | 
community served or to be served hy each CATV system, and the te 
vision station(s) whose programs will be distributed by each such CA’ 
system. 

(e) Siations required to be carricd, Within the limits of ifs ehan: 
capacity, any sueh CATV system shall carry the signals of operating 
subsequently authorized television troadeast and 100 w or higher poy 
translator stations in the following order of priority, upon request of 1 
licensee or permittee of the relevant station: 

(1) First, all commercial and noneommereial edueational stations will 
whose principal community eontours the station operates, in whole or 
Darl ; 

: (2) Seeond, all eommereial and noneommercial cdneational stations wi 
in whose grade A contours the system operates, in whole or in part; 

(3) Third, all commercial and noneommereial edueational stations will 
whose grade B eontours the system operates, in whole or in part ; and 

(4) Fourth, all commercial and noneommercial edueational transla 
stations operating in the community of the system with 100 w or hig) 


power. 
(d) Exrecpitons. * * * 
* * * * SI * * 


(3) The systeni need not carry the signal of any television translator s 
tion if (i) the system is earrying the signal of the originating station, 
(ii) the system is within the grade 2 or higher priority contour of a stat 
enarried on the system whose programing is substantially duplicated by ~ 
translator. 

(e) Speeial requirements in the event of nonearriage. Where the syst 
does not earry the signals of one or more stations within whose grade 
or higher priority contour it operntes, or the signals of one or more 100 w 
higher power translator stations located in its community, the system sl 
offer and maintain, for each subscriber, an adequate switehing deviee 
allow the subseriber to choose between cable and noneable reeeption, unl 
the subscriber affirmatively indicates in writing that he dpes not des 
this device. 

t * * * * * * 


(g) Stations entitled to program erctusivity. Any sueh system wh 
operates, in whole or in part, within the grade I} or higher priorlty eont 
of any commercial or noncommercial educational television station or W 
in the community of a fourth priority television translater station, ? 
whieh carries the signal of sneh station shall, upon reqnest of the stat 
licensee or permittee, maintain the station's exclusivity as @ program oul 
against lower priority or more distant duplicating signals, but not agai 
signats of equal priority, in the manner and to the extent specified In pe 
graphs (h) and (i) of this section. 

(h) Program erelusirvity; cCrtent of protcetion. Where a_ station 
entitled to program exelusivity, the CATV system shall, upon request of | 
station licensee or permittee, refrain from duplicating any program bra 
cast by such station on the same day as Its broadeast by the station, if 
CATV operator has received notification from the requesting station of” 
date and time of its broadcast of the program and the date and time off 
broadcast to he deleted, as soon as possible and in any event no later # 
4S hours prior to the brvadcast to be deleted. Upon request of the CA 
system, such notice shall be given at least S days prior to the date of; 
broadeast to be deleted. 

(i) Brecptions. Notwithstanding the requirements of paragraph (h) 
this section, 
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(4) The system need not delete reception of any program which would 
be carried on the system in color but will be broadcast in black and white by 
the station requesting deletion. 
(j) Disputes between television broadcast or translator stations and 
CATV systems; requests for waiver of the rules or for different treatment. 
In the event that a dispute should arise, at any time, between a television 
broadcast or translator station and a CATV system served under an au- 
thorization subjeet to this seetion, on the question of whether the CATV 
system is complying with the applicable requirements, the matter may be 
referred to the Commission for a ruling pursuant to the provisions of 
§ 74.1109 of this chapter, either by the licensee carrier, or by the station, or 
CATV system, with notice to the licensee carrier. Where a dispute has been 
referred to the Commission for a rnling or where a petition for waiver of the 
rules or for different requirements has been filed under § 74.1109 of this 
chapter, with notice to the licensee carrier, microwave serviee to the relevant 
subseriber shall not be commenced or terminated until 30 days after the 
Commission’s ruling has been received by the licensee carrier. 
(k) Interim requirement. No CATV system shall be provided with micro- 
wave service, either directly or indirectly, if the operation of such CATV 
system would be ineonsistent with § 74.1107 of this chapter. 
pore 1—As used in § 21.712(b), the term “predicted grade B eontour" means the 
d intensity contour defined in § 73.683(a) of this chapter, the location of which is 
Botined exclusively by means of the calculations prescribed in § 73.684 of this 
pter. 
[I. Part 74 is amended as follows: 
l. In section 74.1, paragraph(c) (4) is deleted, and two new paragraphs (d) 
d (e) are added to read as follows: 

§ 74.1 SERVICES COVERED BY TILIS PART 

* * * * * * * 

(d) Community antenna relay stations (subpart J). 

(e) Community antenna television systems (subpart K). 

. In section 74.1001 (e), subparagraphs (1) and (2) are amended as follows 
danew subparagraph (9) is added as follows: 
§ 74.1001 DrrINITIONS 


* * * * * * * 

(e) As used in §§ 74.1031 and 74.1033. 

(1) Community antenna television system. The term “eonimunity an- 
tenna television system” (“CATV system’) means any facility which, in 
whole or in part, receives directly or indirectly over the air and amplifies or 
otherwise modifies the signals transmitting programs broadcast by one or 
more television stations and distributes such signals hy wire or cable to 
subseribing members of the publie who pay for sueh service, but such term 
shall not include (1) any such facility whieh serves fewer than 50 sub- 
scribers, or (2) any such facility which serves only the residents of one 
or more apartment dwellings under common ownership, control, or manage- 
ment, and commercial establishments located on the yremises of such an 
apartment house. 

(2) Television station; television broadeast station; television translator 
station. The terms “television station” and “television broadcast station” 
mean any television broadcasting station operating on a channel regularly 
assigned to its community by § 73.606 of this chapter. The term “television 
translator station” means a television broadeast translator station as defined 
in § 74.701 of this chapter. A television translator station which is licensed 
to and rebroadcasts the programing of a television broadcast station within 
that station’s grade B contour shall be deemed an extension of the originating 
station. 

* a * * * * * 

(9) Distant signal. The term “distant signal’ means the signal of a tele- 
vision broadcast station which is extended or received beyond the grade B 
eontour of that station. 

. Section 74.1031 (c) is amended to read as follows: 
| § 74.1031 ELIGIpiLITy AND CONTENTS OF APPLICATION 


* * * * * * * 
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(c) An application for any authorization subjeet to § 74.1033 shall co} 
tain a statement that the applicant(s) have notified the licensee or 
mittee of any television station, within whose predicted grade Ls contour | 
CATV system(s) operate or will operate, in whole or in part, and the lice 
or permittee of any 100 w or higher power translator station operating in { 
eommunity of cach sueh system, of the filing of the application. Where 
is proposed to extend the signal of any noncommercial educational tetevisi 
station beyond its grade B contour into a community with an unecen 
reserved educational television channel assignment under § 73.606 of th 
ehapter, the notice shall atso be served upon the superintendents of scho 
iu the community and county and the loeal, area, and State ceducatia 
television ageneies. if any, Such statement ef the applicant Shall be s 
ported hy copies of the letters of notification directed to such licensees | 
permittees and educational interests. The notice shall include the fac 
filing by the applicant (s), identification of eaeh CATV system served of 
he served under the authorization sought, identifieation of the commun 
served or to be served by each such CATY system, and the television, stu 
ard broadcast, and FM station(s) whose programs will be distributed 1 
each such CATY system. 

Note 1.—As used in § 74.1031 (c), the term “predicted grade B contour’ means the 
Intensity contour defined In § 73.683(a) of thls chapter, lhe location of which ts dé 
mined exclusively by means of the calculations prescribed In § 73.654 of thts chapter, 

4. In section 74.1033, paragraphs (a), (b) (3), (ec). (e), and (f) are amene 
paragraplis (¢) (4) and (h) are added; and the note to section 74.1033 is del 

§ 74.1085 LICENSING REQUIREMENTS * * * 

(a) Stations requircd lo be carried. Within the limits of its channel é 
pacity, any such CATY system shall carry the signals of operating or 4 
sequently authorized and operating television broadeast and 100 w or high 
power translator stations in the following order of priority, upon the reque 
of the licensee or permittee of the relevant station: 

(1) First, all commercial and noncommercial educational stations with 
whose principal community contours the system operates, in whole or] 
part; 

(2) Seeond, all commercial and noneommereial edueational station 
within whose grade A contours the system operates, In whole or in part? 

(3) Vhird, alt commercial and noncommercial educational stations with 
whose grade B eontour the system operates, in whole or in part; 

(4) Fourth, all commerciat and noncommercial educational translate 
stations operating in the community of the system with 100 w or hight 


power. 
(b) Evrecptions. * * * 
2 2 2 a * = 2 


(8) The system need not carry the signal of any television translats 
station if (i) the system is carrying the signal of the originat 
station, or (ii) the system is within the grade B or higher priority cont 
of a station carricd on the system whose programing is substantially dup 
cated by the translator. 

(c) Spceial requirements in the event of noncarriage. Where the syste 
does not carry the signals of one or more stations within whose grade 
or higher priority contour it operates, or the signals of one or more 100 
or higher power translator stations loeated in its community, the syste 
shall offer and maintain, for each subscriber, an adequate switehing a 
to allow the subseriber to choose between cable and noneable reception, unl 
the subscriber affirmatively indicates in writing that he does not desi 
this device. 


2 * * * » * * 


(e) Stations entiticd to program erclusivity. Any such system whit 
operates, in whole or in part, within the grade B or higher priority contol 
of any commercial or noncommercial educational television station er with 
the community of a fourth priority television translator station, and whit 
earries the signal of such station shall, upon request of the station licens 
or permittee, maintain the station's exelusivity as a program outlet again 
lower priority or more distant duplicating signals, but not against signals - 
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equal priority, in the manner and to the extent specified in paragraphs (f) 
and (g) of this section. , 

(f) Program exclusivity; extent of protection. Where a station is entitled 
to program exclusivity, the CATV system shall, upon the request of the 
station licensee or permittee, refrain from duplicating any program broad- 
east by such station on the same day as its breadeast by the station, if the 
CATV operator has received notification from the requesting station of the 
date and time of its broadcast of the program and the date and time of any 
broadcast to be deleted, as soon as possible and in any event no later than 4S 
hours prior to the broadcast to he deleted. Upon request of the CATV 
system such notice shall be given at least 8 days prior to the date of any 
broadcast tu be deleted. 

(2) Ereeptions. * * * 


* * * * * * * 


(4) The systein need not delete reception of any program which would be 
carried on the system in color but will be broadcast in black and white by 
the station requesting deletion. 

(h) Interim requirement. No CATY system shall be provided with micro- 
wave serviee, either directly or indirectly, if the operation of such CATV 
system would be inconsistent with § 74.1107 of this chapter. 

. A new subpart K is added to read as follows: 


SupparrT K—CoMMUNITY ANTENNA TELEVISION SYSTEMS 


Contents 

Sec. 74.1101 Definitions. 

Sec. 74.1103 Requirements relating to distribution of television signals by 
community antenna television systems, 

Sec. 74.1105 Notification prior to the commencement of new service. 

Sec. 74.1107 Requirement for showing in evidentiary hearing and Comis- 
sion approval in top 100 television markets; other 
procedures. 

Sec. 74.1109 Procedures applicahle to requests for waiver of the rules, addi- 
tional or different requirements and rulings on complaints 
or disputes, 


SUBPART K—CoMMUNITY ANTENNA TELEVISION SYSTEMS 


$ 74.1101 DEFINITIONS 


(a) Community antenna telcrision system. The term “community 
antenna television system” ("CATV system”) means any facility which, lo 
whole or in part, receives directly or indirectly over the air and amptities 
or otherwise modifies the signals transmitting programs broadeast by one 
or more television stations and distributes such siguals by wire or cable to 
subscribing members of the publie whe pay for sn¢eh service, but such term 
shall not inelude (1) any such facility which serves fewer than 50 sub- 
scribers, or (2) any such facility which serves only the residents of one or 
more apartment dwellings under common ownership, control or manuage- 
ment. and commercial establishments located on the premises of such an 
apartment house. 

(b) Television station; television broadcast station: television translator 
station. The terms “television station” and “television broadcast station” 
mean any television broadcasting station operating ou a channel regularly 
assigned to its community by § 73.606 of this chapter. The term “television 
translator station” means a television broadcast translator station as defined 
in § 74.701 of this ehapter. <A television translator station which is licensed 
to and rebroadcasts the programing of a television broadcast station within 
that station’s grade B contour, shall be deemed an extension of the originat- 
ing station. 

(c) Principal community contour, The term “principal community con- 
tour’ means the signal contour which a television station is required to 
place over its entire principal community by § 73.685(a) of this chapter. 

(d) Grade A and grade B contours. The terms “grade A contour” and 
“grade B contour” mean the field intensity contours defined in § 73.683 (a) 
of this chapter. 

U 


— 


Zor Cod 


802 Federal Communications Commission Reports 


(e) Network programing. The term “network programing” means 
programing supplied by a national television net work organization, 

(f) Substantially duplicated, The term “substantially duplicated” mei 
regularly duplicated by the network prograining of one or more stat 
singly or collectively, in a normal week during the hours of 6 te 11 
local time, for a total of 14 or more hours. 

(x) Priority. The term “priority” means the priority among sta 
established in § 74.1105 (a). 

(h) Independent station. The term “independent station” means a 
vision station Which is not athliated with any national television netw 
organization. : 

(i) Distant signal. The term “distant signal” micans the signal of a 
vision broadcast station which is extended or received beyond the grad 
contour of that station. 


§ 74.1103 REQUIREMENT RELATING TO DISTRIBUTION OF TELEVISION SIGN 
BY COMMUNITY ANTENNA TELEVISION SYSTEMS 

No community antenna television systein shall supply fo its subserit 
signals broadeast by one or more television stations, except in accord 
with the following conditions : 

(a) Stations required to be carried. Within the limits of its cha 
capacity, any snch CATV system shall ca the signals of operatiug 
subsequently authorized and operating television broadcast and 100 ¥ 
higher power translator stations in the following erder of priority, upon 
request of the licensee or permittee of the relevant station ; 

(1) First, all commercial and neonconnnercial educational stations wi 
whose principal community contours the system operates, in whole 
part; 

(2) Second, all commercial and noncommercial educational stations v 
in whose grade A contours the system operates, in whole or im part; 

(3) Third, all conmmercial and noncommercial educational stations wit 
whose grade B contours the system operates, in whole or in part} 

Ck) Fourth, all commercial and noncommercial educational televi 
translator stations operating in the community of the system with 100 4 
higher power. 

(b) Mreeptions. Notwithstanding the requirements of paragraph (a@ 
this section, 

(1) The system need not carry the signal of any station, if (i) that 
tion’s network programing is substantially duplicated by one or 
stations of higher priority, and (ii) carrying it would, because of li 
channel capacity, prevent the system from carrying the signal of an i 
pendent commercial station or a noncommercial educational station, 

(2) In cases where (i) there are two or more signals of equal pri 
which substantially duplicate eaeh other, and (il) carrying all such sig 
would, because of limited channel capacity, prevent the system from 7 
ing the signal of an independent commercial station or a nencomme 
educational station, the system need not carry all such substantinlly d 
cating signals, but inay select among (hen to the extent necessary to pres 
its ability to earry the signals of independent commercial or noncomime 
educational stations, 

(3) The system need not carry the signal of any television trans 
station if (i) the system is carrying the signal of the originating statio 
Qi) the system is within the grade B or higher priority contonr of a st 
carried on the system whose programing is substantially duplieated by 
translater, 

(ce) Speeiat requirements in the erent of noncarriage. Where the sy 
does not carry the signals of one or more stations within whose grade 
higher priority contour it operates, or the signals of one or more 100 ~- 
higher power translator stations located in its community, the system 
offer and maintain, for each snbseriber, an adequate switching devi 
altow the subscriber to ehoose between cable and noneable reception, 1 
ae Subscriber affirmatively indicates in writing that he does not desir 

evice. 
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) Manner of carriage. Where the signal of any station is required to 
rried under this section, 

, The signal shall be carried without material degradation in quality 
in the limitations imposed by the technical state of the art); 

; The signal shall, upon request of the station licensee or permittee, 
rried on the system on the channe} on which the station is transmitting 
re practicable without material degradation) ; and 

The signal shall, upon the request of the station licensee or permittee, 
ried on the system on no more than one channel. 

Stations entitled to program exclusivity. Any such system which 
ites, in whole or in part, within the grade B or higher priority contour 
y commercial or noncommercial educational television station or within 
ommunity of a fourth priority television translator slation, and which 
as the signal of such station shall, upon request of the station licensee 
rmittee, maintain the station’s exclusivity as a program outlet against 
‘ priority or more distant duplicating signals, but not against signals 
al priority, in the manner and to the extent specified in paragraphs (f) 
g) of this section. 

Program exclusivity; extent of protection. Where a station is en- 
. to program exclusivity, the CATV system shall, upon the request of 
‘tation licensee or permittee, refrain from duplicating any program 
east by such station, on the same day as its broadcast by the station, 
» CATV operator has received notification from the requesting station 
le date and time of its broadeast of the program and the date and time 
y broadcast to be deleted, as soon as possible and in any event no later 
(48 hours prior to the broadcast to be deleted. Upon request of the 
system, sueh notice shall be given at least S days prior to the date of 
roadeast to be deleted. 

Exceptions. Notwithstunding the requirements of paragraph (f) of 
vection, 

' The CATV system need not delete reception of a network program if, 
doing, it would leave available for reception by subscribers, at any 
less than the programs of two networks (including those broadcast by 
‘tations whose signals are being carried and whose program exclusivity 
ing proteeted pursuant to the requirements of this section) ; 

' The system need not delete reception of a network program which is 
uled by the network between the hours of 6 and 11 p.m., eastern time, 
3 broadeast by the station requesting deletion, in whole or in part, out- 
f the period which would normally be considered prime time for net- 
programing in the time zone involved ; 

The system need not delete reception of any program consisting of 
roadcast coverage of a speech or other event as to which the time of 
ntation is of special significance, except where the program is being 
“taneously broadeast by a station entitled to program exclusivity; and 
| The system need not delete reception of any program which would 
“trried on the system in eolor but will be broadcast in black and white by 
Yalion requesting deletion. 


; 105 NOTIFICATION PRIOR TO THE COMMENCEMENT OF NEW SERVICE 


CATV system shall commence operatious or commence supplying to its 
eeribers the signal of any television broadeast station earried beyond the 
%® B contour of that station. unless the system has given prior notice of 
wtroposed new service to the licensee or permittee of any television broad- 
itstation within whose predicted grade B eontour the system operates or 
yperate, and to the licensee or permittee of any 100 w or higher power 
lator station operating in the community of the system, and has 
s|shed a eopy of each such notification to the Federal Communications 
ission, within 60 days after obtaining a franchise or entering into 
ise or other arrangement to use facilities: in any event, no CATV 
am shall commence such operations until 30 days after notice has been 
. Such notice shall be given by existing systems which propose to 
elew distant signals at least 30 days prior to commencing service and 
7stems which propose to extend lines into obviously new geographic 
s within 60 days after obtaining a franchise or entering into a lease or 
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other arrangement to use facilities or, where no new local authorizat 
eontraectual arrangement. is necessary, at least 30 days prior to comm 
service. Where it is proposed to extend the signal of any noncomir 
educational television station beyond its grade B contour into a eomr 
with an unoceupied reserved educational television channel assig 
under § 73.606 of this chapter, the notice shall also be served upd 
superintendents of schools in the community and county in which the § 
will operate and the local, area, and State educational television ag 
if any. The notice shall include the name and address of the § 
identifieation of the community to be served, the television signals 
distributed, and the estimated time operations will commence. W 
petition with respect to the proposed service is filed with the Comm 
pursuant to § 74.1109 of this chapter, within 30 days after notice 
service to subseribers shall not he commenced until after the Commi 
ruling on (he petition or lon the interlocutory question of temporary 
pending further procedures; Provided, however, that service shall 
commenced in violation of the terms of any specitied temporary relie 
the provisions of § 74.1107 of this chapter. Where no petition pursy 
§ 74.1109 has been filed within 30 days after notice, service may be 
meneed at any time thereafter, subject, however, to the provisi 
§ 74.1107. "Phe provisions of this section do not apply fo any signals 
were being supplied to subscribers of the CATV system on March 17 
Note 1.— As used in § 74,1105, the term “predicted grade Bo contour’ means ¢ 
intensity contour defined In § 78.683(n0) of this chapter, the location of which Is dete 
exclusively by means of the calculations prescribed In § 73.654 of this chapter. 
§ 74.1107 REQUIREMENT FOR SHOWING IN EVIDENTIARY NEARING AND 
MISSION APPROVAL IN TOP 100 TELEVISION MARKETS} 
PROCEDURES 
(a) No CATV system operating within the predicted grade A eont 
a television broadcast station in the 100 largest television markets 
extend the signal of a television broadcast station beyond the gr 
eotour of that station, except upon a shawing, approved by the Comm 
that such extension would he consistent with the public interest. and ¢ 
eally the establishment and healthy maintenance of television bro 
service in the area. Commission appreval of a request to extend a 
in the foregoing circumstances will he granted where the Comniissior 
consideration of the request and all related materials in a full evide 
hearing, determines that the requisite showing has been made. The 
size shall be determined by the rating of the American Research I 
on the basis of the net weekly circulation for the most recent year, 
(ob) A request. under paragraph (a) of this section shall te filed af 
CATY system has obtained any neeessary franehise for operation 
entered info a lease or other arrangement to use facilities and sh 
forth the name of the community involved, the date on which a fre 
was obtained, the signal or signals proposed to be extended beyene 
grade B contours, and the specitie reasons why it is urged that such ext 
is consistent with the public interest. Publie notice will be given 
filing of such a request, and interested parties may fille a response o 
ment within 30 days after such public notice. A reply to such respo 
statement mumiy be fled within a 20-day peried thereafter. The tom 
shall designate the request for an evidentiary hearing on issues 
specified, with the burden of proof and the burden of praceeding w 
introduction of evidence upon the CATV system making the request, 
otherwise specified by the Commission as to partienlar issues. 
(e) No CATY system, located so as to fall outside the provisi 
paragraph (a) of this section, shall extend the signal of a lelevision 
cast station beyond the grade B contour of that station, where th 
mission, upon its own motion or pursuant to a petition filed under $7 
determines, after appropriate: proceedings, (hat such extension woul 
consistent with the publie interest, taking into account particula 
establishment and healthy maintenance of television broadcast sery 
the area, 
(d) The provisions of paragraphs (a) and (b) of this section sl 
be applicable to any signals which were being supjied by a CATY 
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its subscribers on February 15, 1966, and pursuant to a franchise (where 
essary) issued on or before that date: provided, however, that any new 
nehise or amendment of an existing franchise after February 15, 1966, to 
(rate or extend the operations of the CATY system in the same general 
a does come within the provisions of paragraphs (a) and (b) of this 
tion; and provided further that no CATV system located in the 100 
est television markets, which was supplying to its subscribers on Feb- 
ry 15, 1966, a signal carried beyond its grade B contuur, shall extend 
service to new geograpbical areas where the Commission, upon petition 
d under § 74.1109 by a television broadcast station located in the area 
{after consideration of the response of the CATV system and appropriate 
ceedings, determine that the public interest, taking into account tbe 
isiderations set forth in the second report and order in dockets Nos. 
495, 15233, and 15971, FCC 66-220, paragraphs 113-140, would be served 
fappropriate conditions limiting the geographical extension of the system 
new areas. in the event that an evidentiary hearing is held on such a 
fition, the Commission may also cousider, upon the basis of the pleadings 
Wore it, whether temporary relief pending the outcome of the hearing is 
ed for in the public interest, and, if so, the nature of such relief; no 
TV system coming within the foregoing provision shail extend its service 
spew geographical areas in violation of the terms of the specified temporary 


1109 PROCEDURES APPLICABLE TO PETITIONS FOR WAIVER OF THE RULES, 
ADDITIONAL OR DIFFERENT REQUIREMENTS AND RULINGS ON COM- 
PLAINTS OR DISPUTES 


a) Upon petition by a CATV system, an applicant, permittee, or licensee 
a television broadcast, translator, or microwave relay station, or by any 
er interested person, the Commission muy waive any provision of the 
ps relating to the distribution of television broadcast signals by CATV 
ems, impose additional or different requirements, or issue a ruling on @ 
"hplaint or disputed question. 

Mp) The petition may be submitted informatiy, by letter, but shali be 
Yompanied by an affidavit of service on any CATV system, station licensee, 
mittee, applicant, or other interested person who may be directly affected 
Uhe relief requested in the petition should be granted. 

Me) (1) The petition shail state the relief requested and may contain 
(Wanative requests. It shall state fully and precisely all pertinent facts and 
*dsiderations relied upon to demonstrate the need for the relief requested 
Bh to support a determination that a grant of such relief would serve che 
tic interest. Faetual allegations shail be stupperted by affidavit of a 
Wson or persons with actual knowledge of the facets, and exhibits shall 
Ferified by the person who prepares them, 


M42) A petition for a ruling on a complaint or disputed question shall set 


ons, specify a shorter time for such submissions. Comments or opposi- 
Ns shall be served on petitioner and on alt persons listed in petitioner's 


jdays after their submission, which shall be served upon all persons who 
We filed pleadings and shall also contain a detailed full showing, supported 
affidavit, of any additional facts or considerations relied upon. Upon 


Henial of the request, or may issue a ruling on the complaint or dispute. 
» Commission may specify other procedures, such as oral argument, 
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evidentiary bearing, or further written submissions directed to partie 
aspects, as it deems appropriate. Tirthe event that an evidentiary hear 
required, the Commission will determine, on the basis of the pleadings 
such other procedures as It may specify, whether temporary relief sl 
be aeeorded to any party pending the hearing and the nature of any 7) 
temporary relief. Where a petition involves new service to subse 
(other than service coming within the provisions of § 74.1107(a) of 
chapter), the Commission will expedite its consideration and promptly i 
a ruling either on the merits of the petition or on the interlocutory qu 
of temporary relief pending further procedures. 

(zg) Where a request for temporary relief is contained in a petition * 
respect to serviee coming within the provisions of § 74.1107(d) of 
chapter, opposition to sueh request for temporary relief shall be filed w 
10 days and reply comments within 7 days thereafter. The Commissio 
expedite its consideration of the question of temporary relief, 

Il. Part $1 is amended as follows : 
1. In section 91.557, paragraphs (2) and (b) are amended to read as fo 
anda new paragraph (i) is added as fellows: 
§ 91.557 DEFINITIONS 

As used in §§ 91.559 and 91.561: 

(a) Community antenna television systems, The term “eommunifs 
teuna television system” (“CATV system’) means any facility w 
in whole or in part, receives directly or indirectly over the air and amy! 
or otherwlse moiities the signals transmitting programs broadeast by 
or more television stations and distributes such signals by wire or cak 
suhseribing members of the public who pay for such serviee, but sueh | 
shall not inchnde (1) any sueh facility whieh serves fewer than tifty 
seribers, or (2) any such facility which serves only the residents of 
or more apartment dwellings under conimon ownership, coutrol, or mat 
ment, and ecomimercinl establishments located on the premises of sue, 
apartment house, 

(b) Telerision station; television broadeast station; television trans 
station. The terms “television station” and “television broadenst sta 
means any television broadcasting station operating on a channel regu 
assigned to its community by § 73.606 of this chapter. The term “teley 
translator station” means a television translator station os defined in § 
of this chapter. A television translator station which is Heensed to 
rebroadeasts the programing of a television broadeast station within | 
station's grade B contour, shall be deemed an extension of the origing 
station. 

* * *. * * * 


(i) Distant signal. The term “distant signal’ means the signal 
television broadeast station which is extended or received beyond the 
Beontour of that station. 

2. Ip section 91.559, paragraphs (a), (b) (8), (e), (e), and (f) are amer 
paragraphs (g¢)(-+) and (h) are added; and the note to section 91.559 is del 


§ 91.559 AUTHORIZATIONS FOR OPERATIONAL FIXED STATIONS TO RELAY * 
VISION SIGNALS TO CATV SYSTEMS * * * 


(a) Stations required to he carried. Within the limits of its chy 
enpacity, any such CATV system shall carry the signals of operati 
subsequently authorized television brondcast and 100 w or higher J 
translator stations in the following order of priority, upon request o 
licensce or permittee of the relevant station : 

(1) First. all commereial and noncommercial educational stations w 
whose principal community eontours the system operates, in whole ¢ 
part: 

(2) Second. all cammereial and noncommercial eduentionnl sta 
within whose grade A contours the system operates, In whole or in ] 

(3) Third, all commercial and noneommereial edueational stations w 
whose grade B contour the system operates, in whole or in part; an 
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(4) Fourth, all commercial and noncommercial educational translator 
rations operating in the community of the system with 100 w or higher 
ower. 
(b) Hreeptions. * * * 

* * * * * * * 


(8) The system need not carry the signal of any television translator 
ation if (i) the system is carrying the signal of the originating station, 
ir (ii) the system is within the grade B or higher priority contour of a 
ration carried on the cable whose programing is substantially duplicated 
z the translator. 

(c) Spceeial requirements in the event of nonearriage. Where the system 
es not carry the signals of one or more stations within whose grade B or 
igher priority contour it operates, or the signals of one or more 100 w or 
Wigher power transiator stations located in its community, the system shall 
Wfer and maintain, for each subscriber, an adequate switching device to 
llow the subscriber to choose between cable and noncable reception, unless 
le subscriber affirmatively indicates in writing that he does not desire 
is device. 

* * * * * * * 


(e) Stations entitled to program ezelusivity. Any such system which 
yerates, in whole or in part, within the grade B or higher priority contour of 
1y commercial or noncommercial educational television station or within 
‘e community of a fourth priority television translator station, and which 
murries the signal of such station shall, upon request of the station licensee 


any broadcast to be deleted, as soon as possible and in any event no 
iter than 48 hours prior to the broadcast to be deleted. Upon request of 


* * * * * * * 
(4) The system need not delete reception of any program which would be 


(h) Interim requirement. No CATV system shall be provided with 
icrowave service, either directly or indirectly, if the operation of such 


jAn application for any authorization subject to § 91.559 shall contain 
statement that the applicant has notified the licensee or permittee of any 
levision broadcast station, within whose predicted grade B contour the 
ATV system(s) served or to be served operate or will operate, and the 
‘ensee or permittee of any 100 w or higher power translator station operat- 
iz in the community of the system, of the filing of the application. Where 
is proposed to extend the signal of any noncommercial educational tele- 
sion station beyond its grade B contour into a community with an un- 
cupied reserved educational television channel assignment under § 73.606 
this chapter, the notice shall also be served upon the superintendents of 
} jhools in the community and county and the local, area, and State educa- 
ypnal television agencies, if any. Such statement of the applicant shall be 

pported by copies of the letters of notification directed to such licensees or 


2 WCC, 2d 
rrE.—Appendix C contains the pertinent rules as subsequently 
aended by Memorandum Opinion and Order released April 21. 
66 (31 F.R.6313).] 
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permittees and educational interests, The notice shall incinde the fac 
intended filing by the applicant, identification of eaclh CATV system set 
or to he served under the authorization sought, identification of the ¢ 
munity served or to be served by each such CATY systein, and the televi 
station(s) whose programs will be distributed by each such CATV sys 


Note.—aAs used in § 91.561, the term “predicted grade B contour” means the 
intensity contour defined in § 73.683(a) of this chapter, the locatlon of which is d 
mined exclusively by means of the calcnlations prescribed in § 73.684 of this chapter. 


Dissentine STaTeMEN?T oF Cownissionrn Roperr T. Barrur 


I dissent from the action asserting jurisdiction over connnul, 
antenna systems. In my opinion, the Communications Act. does 
now confer such jurisdiction and the Commission is without autho 
to promulgate these rules. 

J believe that we should seek legislation to resolve the basie « 
siderations in this matter. Since the real concern surrounding CA 
appears to be its possible evolution into pay-TV, I propose an ani 
ment of the Communications Act to preclude community antenna 
tems from distributing programs other than those reeeived from ty 
missions of broadeast stations. 

T am opposed to the rnle’s impediments on entry of conmumnty 
tenna systems into the top 100 markets, and specifieation of the grac 
contonr, rather than the grade A or lesser contour, as the beneln 
for requiring carriage of local TV stations. 


STaremENT or Com MisstonerR Kennurit A. Cox, Concurring ry 2 
Dissenting ix Parr 


I concur in the steps the majority has taken. but mast dissent 
failure to take other measures which T believe to be critically 
portant. [think we are, indeed, aC a crossroads in the developmen 
our television system—and | gravely fear that the majority has te 
a wrong turn, 

The Commission has had a sorry record with respect to CA TY, 
the early 1950's when questions were firs! raised about CATY, 
Comunission’s stail recommended that the agency assert and exe 
jurisdiction over this new phenomenon.’  Tlowever. the Commis 
of that day, not recognizing the potential inpact of widespread CA 
development, procrastinated and finally declined to assert ger 
jurisdiction, At. first, the consequences of that decision were 
readily apparent—and were largely contined to small television 1 
kets where CATV, in most cases, performed its true suppleme 
function, Later the impact of CATV competition assumed 1 
serious proportions, and the Commission began to shake off its 
argy. In the Carter Mountain case? it denied an application 
microwave facilities to serve CATV systems in Wyoming on 
eround that the increased competition to « small market telev’ 
station which would have resulted might have impaired its abili 
continne to serve ifs audience. It indieated that it would gran 
applications on conditions designed to protect the station by requi 

tSce Television Inquiry, hearings before the Committee on Interstate and Porefgu 
merece, U.S. Senate, 85th Cong., pt. 6, p. 3490 ef seq. 

2farter Mountain Tranamission Corp, v. Fedcral Communications Commission, { 
20 259 (C.A.D.C.), cert. den. 375 U.S, 951 (1963). 
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the CATV systems carry the local station without degradation of 
jignal and withont duplicating its programs. 
hen last April, after more than 2 years of consideration of 
minous comments and special studies by the Commission and the 
ideast and CATV industries, we adopted minimal rules with respect 
aicrowave-fed CATV systems and proposed to extend them to 
fhe-air systems as well. It seemed to me—as I’m sure it did to 
deasters who had become increasingly alarmed by the explosive 
gvth of CATV and its extension into larger and well-served mar- 
—that the Commission had finally taken hold of the problem, 14 
's late, but in time to prevent serious damage to the fabric of our 
sion service. The Commission was divided four to two, but the 
prity, after considering and carefully laying out the unfair com- 
rive impact of noncarriage of local stations or duplication of their 
‘rams, adopted rules which I think would have gone far toward 
ferving the system so painfully developed in this country—and 
aoting its further growth in the UITF. These rnles would neither 
Wdestroyed existing CATV systems, nor deprived their subseribers 
yay programs. Similarly, they would not have blocked all future 
-V development, but would simply have moved toward insuring 
eable systems perform the valuable supplemental service for which 
were originally devised. A reading of our lirst report and order 
rckeis Nos. 14895 and 15233, 35 F.C.C. 683, with its careful analysis 
ppmpetition between broadcast stations and CATV systems—with 
cular emphasis upon the program exclusivity obtained in the 
cet by broadcasters and its importance to their operations—gives 


}with the preservation and expansion of our over-the-air television 
tim. While it recognized the important service CATV systems 
supply to their subscribers, 1t insisted that CATV was secondary 
subordinate in rank, and should therefore be subjected to quite 
pst restrictions to favor the primary service. 

“fit now, less than a vear later, the tone is different. In the report 
order now issued—and even more in the deliberations leading up 
ne decisions reflected there—there has been a shift in emphasis. 
Me is a subtly heightened importance assigned to the diversity of 
ape which cable systems provide to some television homes,? with 
erresponding depreciation of the local service of area stations. 
ike are expressions of concern that we not block the “new” tech- 
ry of wired television—though the alternative of wired versus 
least. distribution has long been with us, both in radio and tele- 
sm, and it seems to me that CATV's technology, like its program- 
wis derivative and much less exciting in its possibilites than the 
oitthe-air mode. And there is a tendency to downgrade program 
wsivity—which seemed so important last April—and to forget 
\infair competitive impact on broadcast operations of the CATV 
—— 


a Indicated below, ] think this is largely due to the vociferous protests, instigated by 


ding publicity efforts of certain elements of the CATV industry, of these cable sub- 
rs. While they are a small percentage of the television homes in this country—and 
iql¥ & minority even in the television markets where they are concentrated—they are 
“jumerons enough to have flooded Congress and the Commission with protests against 
4s which they were told we were about to take, but which were always cxaggerated and 
‘|jmmes completely false. 
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practices which we then undertook to regulate. The shift is 1 
obvious in the reduction in the degree of nonduplication protec 
which is now to be afforded local broadcasters. | 

Why this change in attitude? I suppose it could be argued thay 
colleagues who now feel that same-day nonduplication is more i 
public interest than the 15 days before and after local broa¢ 
which we specified last April were simply uniformed when they 
that action, and therefore made a mistake. They do not. advane 
explanation, and I am sure it was not trne. In fact, they gave n 
more careful attention to consideration of the details of broadcas 
CATY operation last year than they did on this ronnd of diseus: 

It would be more normal for sneh a change in position to br 
plained in terms of new information which has come to our atte! 
for the first time since our action of last year. This may be the 
for what I regard as drastic impairment. of the protection whic] 
then decided should be given to the exelusive program rights a 
broadcaster has acquired in the program market—but, if so, 1 
not been explained to me in these terms. IT cannot claim that I 
read all the comments in this voluminous proceeding, but in thi 
was able to examine—drawn from both broadeaster and CAT 
ings—and in the analysis of all the major comments prepared by 
staff, I find no new factual data, and no new arguments, bear 
this issue which satisfactorily explain or justify the abandonme: 
the 15-day standard previously adopted. And, as suggested a 
none of my colleagues have marshaled arguments which they 
drawn from the comments to rationalize this new approach. Ini 
they talk vaguely of balancing mterests and minimizing disruptio 
the snbseribers of existing systems not yet subject to the rules, a 
the importance of making network programs available to thes 
seribers on the day they are presented by the networks. Tf th 
of these considerations 1s so important it seems strange to me the 
years we have knowingly permitted television stations to delay 
work prograins for the far more mimerons over-the-air and 
Why has no one ever proposed a rule to prohibit this nefa 
practice ! 

The fact is, of course, that except for certain live programs h 
an element of timeliness—all of which were exeluded from the be 
of delayed nonduplication, and are almost never delayed in prac 
there is no real urgeney about seeing a particnlar program on : 
ticular day or ata particular time. There may be an element. of 
venience, but it is one of the disadvantages of the television mé 
that the viewer nist try to adjust his schedule to fit the times so 
else—at a network ora local station—has selected for the present 
of his favorite programs, and can change at will. It ¢s impe 
that as many network programs as possible be made available it 
market. But as I shall point out below, the nonduplication rl 
adopted seems to me to be based on the concept that it is bette 
the cable subscribers, who are a minority, be able to see every ne 
show on its day of origination than that they be furnished every 
show, but with some of them delayed fora short period in order to 
more of the most popnlar shows available to everyone in the m 
nonsubseriber and subscriber alike. 
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would like to discuss in detail the discussion, in the first report 
order in the microwave dockets, of the period of nonduplication 
tection to be required, but time does not permit it. Certainly this 
‘one of the longest and most carefully reasoned sections in the 
ment, occupying nine pages in the printed report (see pars. 101 
pir). I find the explanation now offered for abandoning the result 
-e reached so insubstantial as to be shocking. Consider what the 
ority says in paragraphs 51 to 56. They start by saying that 
ultaneous nonduplication is clearly called for—whieh is hardly 
‘tling since even NCTA concedes this. It then notes that in the 
, report we further determined that “some ineasure of proteetion 
ond simultaneous nonduplication would also serve the public in- 
st on a number of grounds.” T think that sets some sort of record 
delicate understatement. After carefully eonsidering the data 
mulated in over 2 years, we explicitly found that 75-day non- 
lication, before and after local broadeast, was reasonably necessary 
achieve fair competition and preserve the local broadcasters’ 
d-won program exclusivity. 

row the majority say they have reconsidered and made a different 
nee, “in light of the fact that the rules are now being made apph- 
eto a large number of existing systems and will affect their exist- 
service to the CATV viewing public.” Well, that was certainly 
ronghly understood in April 1965, when we proposed to extend 
microwave rules to the off-the-air systems, and to apply them to 
qrowave service being provided under grants made prior to De- 
iber 1963. That was the object of the exercise! Why the sudden 
Mouncement—as if discovered for the first time—that compliance 
{1 the rules “would tend to substantially disrupt the viewing habits 
i he CATV subseribers.” While T don’t think the “disruption” is 
Meat as is suggested, and am satisfied that the subscribers wonld 
ith become accustomed to the new schedules, certainly we knew a year 
Nthat some change would be effected by the rules—otherwise why 
MN the bother of adopting them. Al] we have learned since then is 
, by the application of some misleading publicity techniques, sev- 
hundred thousand subscribers were frightened into sending pro- 
%—usually form letters or eards thoughtfully suppled by the 
V operator—to the Commission or the Congress. While T am no 
eanxions to face the wrath of an aroused public than anyone else, I 
k some hazard of that kind is involved in making judgments de- 
ed to serve the overall public interest but which injure or offend 
Ne part of the public. Furthermore, I think it could be demon- 
‘ted to the people concerned that their fears were exaggerated— 
“that in a rather short time they would adjust to the few scheduling 
Mhees which would actually be involved. 

Mother words, T agree that. we should avoid unnecessary disruption 
ilistablished viewing habits, but. not that we should do so “as much 
“ossible’—which to the majority apparently means that such eon- 
wl for established, if fleeting, habits of a very small part of the 
Mision audienee should shape national television policy, not just 
them but for all future subscribers of all future systems as well. 
™M majority says it seeks to preserve “the valuable public contribu- 
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tion of CATV in providing wider access to nationwide program 
I agree that. far, but not that there is any necessity for insur 
wider selection of programs on any particular day for a favor 
when I believe it will deprive others of the opportunity, oth 
available, to see certain programs at all. The basic objective o 
mitting CATV systems to provide greater access to netw ork prog 
ean be fully achieved, as was pointed out in the first. report, 1 
15-day nonduplication. 

The majority then blandly announces that “balancing all th 
tinent considerations,” they think nonduplication should be cut { 
same day for existing systems. I don’t know what. they bal 
since all they have discussed is the danger that some CATV 
scribers—certainly not all of them—w ould have been required t 
some network programs—certainly not all of them—at. the times 
are broadeast by the local station or stations rather than at th 
the cable system would otherwise have brought the programs im 
distant stations. The only argument then advanced in favor o: 
result. is that it will eliminate aide ereat bulk of delayed nonduphe 
requests, citing paragraph 1 5 of the first report. JT think this 
argument for “the opposite eae Paragraph 125 read as fol 

125. There remains the question of the precise extent of the resiri 
to be imposed npon nonsimultaneous duplication. After examinin 
question carefully, we believe That the 1-day beforeund-after perio: 
posed in our last notice shonld be adopted. In dealing wlth netwo 
grams, our sample week study shows that, of all the hours of di 
netwerk broadeasts, 10.2 pereent were delayed less than 1 day, 48.9 7 
were delayed from 1 to 7 days, 30.2 percent were delayed 8 to 15 da 
10.7 percent were delayed over 15 days. <A more detailed distri 
shows that the number of hours of delayed network broadeasts fi 
sharply at the end of a T-day period of delay and onee again nt tl 
of a 15-day period. 

Thus our study showed that 79.1 pereent of delayed network b 
casts were delayed from 1 to 15 days, and this was used as a pri 
justification for the 15-day protection adopted. Now it is arguec 
reducing the protection to ate same day is good because it av vids 
ing with the problem the rule was designed t to handle in the first 
The majority notes, “as an incidental benefit,” that this will also 
stantially reduce the areas of possible dispute between broade 
and CATVs in complying with the rnles.” Quite so—but t. 
achieved by cutting the heart out of this part of the rules and red 
the rights of the broadeasters to such a low level that their oppo 
ties for causing “disputes” are very slight. What seems odd to 
that we achieve this happy accommodation hy favoring the pai 
this prospective “dispute” whom the first report found ‘to be eng 
in unfair competition in the area of program duplication, to the 
vantage of the party whose program rights the rules w ere design 
protect. 

The majority then concedes that its concern about disruption 
result of 15-day nonduplication would not apply to new systems { 
into service hereafter. ‘Thus even if we must defer tothe private! 
ests of a relatively few people in not having their viewing habits1 
fied in the slightest. it is clear that. the more effective protection 
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icy adopted in the first report could be applied to new systems since 
ir subseribers would have no established viewing patterns. But 
majority does not even adhere to policy in this partial fashion. 
ney say that even here there would be disruption because the sub- 
iber may not be able to view programs from distant stations at the 
nes specified in his TV guide. They are so solicitous of the future 
seriber that, again, they completely overlook the interests of the 
msubscriber. What about the “disruption” suffered by the resident 
a sparsely settled area who has no eable service, or the urban viewer 
Mo can't afford such service, and who read in this same unspecified 
guide * of programs carried on distant stations on the eable but 
vich are not. avatlable to them on the local station (s), though they 
pbuld have been if the local broadcaster's first -run rights had been ade- 
Mately protected? There has been a lot of talk that the Commission's 
wlation of CATV operations would make seeond class citizens of 
able viewers. It seems to me that the majority has gone overboard in 
le other direetion by shaping policy to accord a ridiculous degree of 
portance to these people’s assumed interesis. It’s hard for me to 
weep for the cable subscriber who is going to receive more stations— 
doneh probably no more real services—than the people of New York 
ty but who, we are now told, must not only have this wealth of pro- 
ain choice but must also have every program available to him the 
ne day it is made available to viewers in New York. 
§1 would like to expand upon the impact I think this curtailed pro- 
‘btion will have on the nonsubscriber. In one- and two-station mar- 
ts the local broadcaster tries to put. together the best possible schedule 
ar his viewers, drawing on more than one network. Since contlicts 
‘Ye almost mevitable bet ween the more popular programs of the com- 
ting networks, this has customarily meant that most of the programs 
e presented at the time of network feed, if the station is intercon- 
ected, but some are broadcast on a delayed basis. While some CATV 
erests have sought to denigrate this practice by calling it “cherry 
tking,” it seems clear to me that it has served—and would continue 
serve—the publie interest by making available in markets with less 
an three stations the best of the offerings of all three networks. And 
‘Wayed broadeasting serves the public even in a three-station market, 
F permitting the local affiliate to rearrange the network schedule, to 
Me limited degree his network and its advertisers will permit, in order 
: cn a service which he thinks is more in the interest of his loeal 
‘Wdienee. I think snch local flexibility is in the publie interest and 
“ould be preserved. A couple of years ago the Commission abolished 
tion time and struck down CBS's incentive compensation plan be- 
use, in part, they impaired the local station’s independence in reach- 
i decisions as to clearance for programs offered it by its network. T 
ink the clear result of the restrieted nonduplication protection now 
ing afforded will be to impel every station located in a three-station 
ihrket and earried on CATV systems serving a substantial pereentage 
‘fits audience to elear live for all the network shows it plans to pre- 


i Certalnly if 15-day protection were afforded the CATV operator would not publicize 
_jally any programs he could be required to delete, but would tell his subscribers when 
“by could watch the programs on the cable on the locel station. 
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sent. I do not think this straightjacketine of the local broadeaste 
desirable. 

1} think the mmpact will be even greater in markets with one or 
stations. To the extent they now del: ww network prograns—w hich 
day nonduplication was specitic: lly designed to protect—I think s 
stations have been providing a service to their audiences, T think I 
will now be sharply rest ric ted in their ability to continue this servic 
if not totally precluded from doing xo. As Jong as only a small 7} 
of their andience is served by cable systems, they can pr obably conti 
to present programs on a ‘delayed basis even though some of 
potential viewers will have seen the program a short time earlier. 
Wand when cable subseribers become a really significant faetor im 
market—and such operations are expanding at a rapid pace—then 
broadcaster will not, 1 think, be able (o continue to present prog 
selected from more than one network. Lt will be diflienlt enoug 
compete with the current offerings of a substantial number of disi 
stations—probably located ina lar ger marke(—without trying tod 
with a program which a third, a ‘half, or more of the local stati 
audience have already had an opportunity to watch. The majo 
in paragraph 51, tries to shore np its argument about “disruption 
to new systems by saying that it ts becanse of such concerns that : 
broadeasters, although entitled to 15- -day protection, have reque 
only simultancous nonduplication. In paragraph 116 of the firs 
port we stated that NCTA had shown “a few instances” of sueli ¢ 
eessions by broadcasters, but did not regard this as of decisional 
portanee, In the cases 1 know of where broadeasters who wer 
titled to no protection under the rules were able to bargain 
simultaneous nonduplication, the result has been that they presen 
delayed programs, or at most one or two, 

The m: ajority seeks to support iis refiisal to give greater nondup 
tion protection as to new CATV systems by arguing rthat it is obvi 
preferable to have one set of res for all systems. Of course | w 
prefer that, too, though I think the single rule should provide foi 
day protection. But we quite often adopt tightened rules which wa 
bear harshly on existing operations, and in most cases we handle 
problem by grandfathering the situations which have already d 
oped and applying the new rule prospectively. That is ex: vetly y 
we could do here—and should do since my colleagues are unwillit 
inconvenience the subscribers of existing eable sy ystems. This is ¢ 
mon govermnental practice, and often Folly es miueh more substa 
discriminations than would be the case here. 

The majority then turns to the question whether it: should re 
15-day nondupheation protection for nennetwork programing, 
decides not to do so for the surprising reason that it afforded min 
protection at best. In other words, hav ine given very restricted | 
duplication protection to nonnetwork programs out of concert 
CATY systems (see par. 123, first report), the Commission now ¥ 
draws even that effort to insure the local station of a small frac 
of the program exclusivity for which it has bargained. Why, then 
we make this provision last April, when we knew as much about 
aspect. of the matter as we do now Ji agree that 15 days is no eno 
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4 wn satisfied that we will do serious damage to the present method 
program distribution unless we give the broadcaster at least pro- 
ition of his right to be the first to present each program he purchases 
*his market. The majority says it has determined that we must 
k elsewhere if we are to achieve etlective relief in this respect. This 
‘ers to some extension of the concept of permission to rebroadcast to 
dle operations. I think that this requires legislation, which way 
re a long time—and jn any event. I do not think it will necessarily 
ovide the protection the majority seems to be seeking—though not 
*y aggressively. The legislative proposal we have submitted to 
ingress calls attention to the problem but makes no specific recom- 
ndation. In paragraph 152(n1) the majority concedes that they 
/not in a position to state whether a section 325(a) approach would 
Jelfective and fully consistent with the public interest. That being 
“Bb case, I do not think they are in a position to abandon the only 
tection now given the broadeaster—minuimal though it is. 
“The majority drops an interesting footnote to paragraph 55, in 
Hich it says that same-day nonduplication atlords “substantial” pro- 
tion to the most popular network programing so that “vest net- 
rk affhated stations should be viable.’ [Emphasis supphed.] It 
Hist be enconraging to broadcasters faced with serious and growing 
ATV conipetition to know that the majority thinks that not too 
day of them will go under—with loss not only to the businessmen 
Yaeerned, but also to the local audiences they serve. 

Yn paragraph 56 the majority concedes that conflicting public con- 
Herations are presented—thongh they have carefully avoided men- 
Mning a single factor favoring retention of 15-day protection—and 
Mhelnde that their resolution constitutes a fair compromise, IT fail to 
much evidence of this alleged balancing of competing interests. It 
jins to me that zeal to avoid at all costs any disruption to existing 
ple subscribers has carried the day. J don’t think this matter was 
Hy in issue at this stage of the proceeding. We did indicate that 
Wf wanted comments as to policy with respect to duplication of pro- 
Mims broadcast by the loca] station in black and white but available 
Weolor on a distant station on the cable, The parties duly addressed 
mmselves to this question. But as to the extent of nonduplication 
tection, I think the general understanding was that we had reached 

mreful decision of this issue last April in adopting the microwave 
Nes, and that 1f we adhered to our tentative conclusion as to jurisdic- 
‘Wn over all CATY, there would be no change in this provision of the 
Wes unless (1) experience with the nuerowave rules uncovered flaws, 
(2) someone demonstrated that off-the-air systems are so different 
Mt these rules could not appropriately be carried over to them. I 
“ow of no evidence of the former, and no one seriously tried to estab- 
iM the Jatter—not even the NCTA, which simply incorporated the 
iments it made to Congress last May in an effort to show that cer- 
Mn stations had prospered without delayed nonduplication. 

ut without any such showing of a need for change in the comments 

Wd in the proceeding, the majority has abandoned the position it 
Weloped so carefully last year. I suppose this simply proves the 
Wwer of the pen when wielded by thonsands of indignant. members 
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of the publice—even when they have been mtentionally misled ir 
writing i the first place. I think this provides an interesting—thou; 
rather depressing—chapter for students of the administrative proe 

I agree that same-day nonduplication takes care of the time 20 
differential problem, but that’s about all that it does over and a 
simultaneous nonduplication which NCTA was willing to conee 
monthsago. The majority says it will afford the station affihated wi 
more than one network “some leeway” in presenting the most attre 
tive programs of each, but then indicates just. how mueh leeway t 
broadcaster has by reminding him that he must present it the same d 
the network did and that prime-time programs must be broades 
entirely within prime time. It may be that he can shoehorn in a 
programs on this basis, though I believe it. will require some chang 
in policy by some of the networks—and will certainly involve ad 
expense for the station. Thus if it has been delaying network ] 
grams through the use of film, 1t would have to buy a videotape 1 
ehine—and that’s no small expense item, especially if he has to be a 
to handle color in order to be entitled to protection. Further, unk 
the network in question provides him an advance feed, he will ha 
to have two loops into his stndio, one for the live broadeast going ¢ 
over the air and the other to feed the tape machine with a proers 
coming in at the same time from another network. Since one- 
two-station markets are usually small, this may pose serious proble’ 
for the broadcaster, and he may simply throw up his hands and car 
the full schedule of a single network to avoid tronble and exper 
If he does, the public will lose by it—and so will he, in terms of lowe1 
average audience. [much prefer the greater flexibility permitted 
the 15-day rnle, and do not think the majority has even addressed th 
selves to this problem—much less assured themselves that what tl 
speak of is feasible. 

The majority inserts another footnote at. this point, noting that 1 
amount of delayed network broadcasting in the median one- or tt 
station markets is about 514 hours and 11 hours per week, respective 
They cite paragraph 108 of the first report. which also shows that. 
one-station markets the range was from 14 to 2314 hours, and in tv 
station markets, from 1 to 4214 hours. So when they concede that 4 
median is not insignificant and that there will be some detriment 
the public if the local station curtails delayed broadeasts, they m 
also recognize that. for half the markets involved (84 one-station and 
two-station) the impact will be more severe. Nonetheless, they cons 
themselves with the thought that the amount of delayed broadcasté 
not. too large in the median market. But what puzzles me is that. it 
nnwillingness to “disrupt” established viewing patterns as to these v 
same programs which led them to eut hack on nonduplication pro 
tion. If they worry about showing these 514 or 11 hours of progr: 
ing at later times to CATV subscribers, why are they so nonchall 
about the risk that the equal, or greater, number of nonsubseribers n 
lose all, or a substantial part, of that programing? T would th 
ae sensible balancing of equities here would favor the nons 
scribers. 
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he other area of my disagreement with the majority concerns their 
ment of the major market, distant stations issue. Sinee they will 
omore, I support what they have done. However, I would have 
red a broader rule—which I am sure that would be easier to ad- 
ster than the policy of multiple petitions, waiver requests, and 
‘ings to which we are now committed. 

attain of the broadcast entities filing comments in this proceeding 
Sd us to exercise our authority wuder section 303 (h) of the act 
tablish areas or zones to be served by any stations.” It was 
usly suggested that this be done by limiting CATV systems to 
lage of stations providing a specified signal over the communities 
hich they are located, or by specifying & maximum mileage be- 
1 which no station's signal should be extended. This is clearly 
pect of our responsibility for allocations—an area in which even 
s of the Commission concede our authority, and in fact recognize 
the agency was created primarily and specifically for this purpose. 
nave thus far exercised this authority i 1n television by establishing 
refully designed table of channel allocations and by fixing maxi- 
1limits on heights and powers. While there are many situations 
hich deficiencies mn service can and should be corrected be supple- 
al means such as CATY, satellites, and translators, I do not 
ve that any of these auxiliary services should be permitted to 
Mapt the basic television system that Congress, the Commission, and 
roadcasters have wor ked so hard to establish. 
a) is precisely because one of these supplemental services, avy 
taken a new and unexpected course that we are involv ed in this 
lieeding. I think its explosive development poses a threat of dis- 
ion to our television broadcast system, and that this is therefore the 
.to take hold of the problems presented and to fit. cable operations 
an appropriate place in the overall television structure. While 
ajority has undertaken to deal with part of these problems, I 
it is not doing so in allocations terms and will, asa result, be un- 
to deal with the situation pullin Gone elt ly .and ee ously. 


extending any station’s signal] beyond its grade B contour, except. 
authorization by the Commission in certain carefully defined 
tions. For example, I think we should permit greater extension 


receiving three. network service over the air. But without. some 
limitation which would stem the proliferation of cable systems 
fteas already receiving substantial television service, I am ‘afraid 
CATY will stunt future growth of our free television system, and 
1aps even impair the viability of some of the stations now serving 
yublic. 
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Even assuming that we should employ the majority's hearin gg 
eedure, instead of a rule which I think might be sounder legally 
certainly simpler to manage, T] would not eut it off at the top 
markets. Wile it is true that much current UTIE activity is cente 
in these major markets, and that the risk of CATV becoming ] 
TV on the basis of signals appropriated fron: the broadeaste 
ereatest. there, E think there are compelling reasons for treating 
smaller markets mn the sme way. 

It seems to me that the majority's concerns abont eeonomic iny 
and fair competition apply with even greater force in these sn 
markets. Certainly many of the more than 130 stations in 
markets are marginal operations, and therefore much less abh 
withstand duplication of their programs and fragmentation of t 
audiences than the more profitable stations m larger cities. 1 tht 
fore do not think it is logical to subject them to greater exposur 
CATV competition than the stations in major markets, which @ 
well be the effect of the mmajority’s dillerent treatment of the sing] 
markets. 

One ground for this cutot! at the L00th market given by the maja 
isthe fact that any delay incidental to the hearmg procedures requ 
is mitigated by the fact that the major markets generally hat 
considerable amount of service now, plus the prospects of new ser 
Ilowever, most of the markets from 75 to 100 have not. more 
3 existing stations. while 20 markets below 100 also have 3 or 4 
tions. It is true that the larger the market, the greater the hkehl 
that someone will be interested in building a fourth station, I 
ever, there has been interest in UTHIF stations to provide a fo] 
service In markets as far down as the 92d. and it seems likely th 
favorable conditions ean be maintained, in due course such deve 
ments ean be expected in still smaller markets. Similarly. there sh 
eventually be interest in putting third stations on the air in thy 
small 2-station markets. Beyond that. the Commission has 1 
many allocations of single VITF channels to medinm sized comm 
ies, and is presently proposing a class of low-power community 
(ions to serve many more even smaller communities. Unless all t 
plans are to fail, the purposes of Congress in enacting the all-eha 
legislation to be frustrated, and this country to be left with a stu 
television system. our regnlation of CATV operations must cha 
their growth in ways whieh will not add to the problems fa 
upeoming LIEF stations. 

While the majority's proposal does not exclude the smaller nat 
from all relief, it-at the very least raises procedural diflienlties w 
T think impose unreasonable burdens on the very stations least 
to bear them. In the first place, they must initiate the proceedin 
consider the role of CATV in their market, while in the top 100 mat 
this burden is upon the CATV applicants. Then it seems to he 
gested that different presumptions apply here, or that the burde 
roof is shifted to the broadcaster, whereas in the larger mark 
is on the CATV operator. It seems to me that in a/zZ market 
burden should be upon the CATV interests to demonstrate that t 
projected operations will not damage or destroy local broadcast ser 
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Mf critical importance, of course, is what happens while the Com- 
vission is pondering these cases. In the major markets, presumably 
IAT V activity must halt until we approve their entry. In the smaller 
arkets, however, they can go ahead unless and until we act favorably 
na request for stay. 

Furthermore, the majority makes clear that in the top 100 markets 
qvate avreements between broadcasters and cable operators, though 
be given weight, will not be controlling. However, this proviso 
parently does not apply below the 100th market, and Tin afraid 
me broadcasters or prospective broadcasters in the smaller markets. 
weed with the added burdens outlined above, may try to work out 
frangeients whereby they will acquire partial interests in the CATV 
stems proposed for their areas in return, in part at least, for not. 
stituting procedures to protest the CATV developments. While 
is may, to some degree at least, solve their personal tinancial prob- 
ns, [ am not sure it will adequately protect the public’s interest in 
available and potential free broadcast service. IT certainly hope 
e smal] broadcasters will not take this course, but under the major- 
’s procedures CATV can spread unchecked in these small markets 
less someone—a broadcaster or a. prospective applicant—goes to the 
uble aud expense of filing a protest. 

One final thing concerns me about this diflerent treatment of the 
taller markets—I am afraid it will undercut our policy in the top 
lO markets. Tf we permit the signals of the New York City inde- 
ndents io be put on CATV systems in smaller markets scattered 
round the country in areas falling between major markets, it seems to 
this will create pressures to relax our policies so that the same service. 
ign be offered there. In paragraph 54 the majority justifies its failure 
continue 15-day nonduplication as to new CATY systems by saying 
would be anomalous to have different rules A ee to propose 
re, If they think that cable subscribers would object to mere delay 
presenting programs that people in neighboring towns can see on 
je day of network release, what do they expect to happen when peo- 
qye in the top 100 markets find that they cannot get a service available 
residents in smaller towns all around them é 

The only way to deal realistically with this problem is to impose 
‘tits on the distance to which signals can be carried. I would treat 
communities receiving usuble services of the three networks alike, 
d require a showing in every case before permitting institution or 
tension of CATV operations employing distant signals. 


IPARATE STATEMENT OF Commissioner Ler Lorvincrur RE SECOND 
Rerort anp Orver 1x CATV Proceepincs 


“iL concur in the substantive provisions of the order but I cannot 

im in the opinion or agree that the Commission has the jurisdiction 

| ae = 

; uch it now asserts. 

MThe opinion (here called “second report”) which purports to sup- 

: rt the present order seems to me to illustrate many of the worst 

~ fpects of the institutional decision. The opinion «does not really 
Honalize or justify the result reached, but rather accepts it some- 

OTC CS 2d 
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what grudgingly. This is a product of the fact that the opinion was 
originally drafted by the staff to support an entirely ditferent resul 
Despite the efforts and insiructions of the Commission, and a seri 
of revised drafts, the instant opmion is substantially similar to th 
document which was written to support a different result. The opi 
ion refers to little evidenee and mnch of that. is inconsistent, assum} 
tions and speculation substitute for facts, the reasoning 1s cireuitol 
and illogical, and the statement is so turgid and prolix that it. do 
more to obscure than ilInminate the sibject. JT can concur fully onl 
in paragraphs 97, 98, 150, and 156 to the extent of my conenrrence 
the order. 

What. the Commission is doing in the instant order is to exerei: 
its quasi-legislative powers. Consequently the decision to issne 
join in the instant order is a legislative judgment. I concur in t 
substantive provisions of the order not because I think it is wholk 
logical or the best method of dealing with the subject, bnt because i 
seenis to me to be the best and most reasonable proposal that has an 
practical chance of securing approval by a majority of the Commi 
sion. This is, in my opinion, a legitimate basis for making a legis] 
tive judgment. 

On the other hand, the assertion of jurisdiction is a legal matte 
that requires a legal judgment. Nothing has appeared or occurre 
since the previous Commission statement on this subject that furnisl 
any basis for reaching a different conclusion as to jurisdiction th 
the one set forth in my prior opinion. (38 FCC 683, 746 (1965), 
Accordingly I adhere to that opinion and to the conclusions stat 
there. 

The Commission rule requiring a hearing before CATV ts permitte 
to commence operation in any of the 100 largest markets is particular] 
questionable. The ostensible justification is that CATV might b 
coine pay-TV. This reason is flimsy, since that danger—if it is” 
danger—could be met much more easily by Jess burdenson 
requirements. 

Nevertheless the substantive position now adopted by a majority ¢ 
the Commission seems to me to be the most moderate and reasonab 
compromise of sharply conflicting views and positions that has a 
practical chance of approval. Ht is of the greatest. importance th: 
the Commission now recognizes the necessity of requesting Congr 
to legislate on jurisdiction and other important aspects of this matte 
and has done so. In these circumstances, I think the most constru 
tive and nseful course is to support affirmative action by the Commi 
sion, leaving the jurisdictional issue to decision by Congress and ft] 
courts, and looking to Congress for further guidance as to regulato: 
matters. Accordingly I concur in the substantive provisions of ¢ 
legislative rules now promulgated by the Commission. 
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APPENDIN C 


74.1105, 74.1107 anp 74.1109 oF THE CoMmMISsION’s 
RULES 


47 CFR $8 74.1105, 74.1107 AND 74.1109 


(145) 


—eeee ee Ee ee Ee eee Oe eee eee 


§74.1105 Notification prior to the commencement of 
NEM SCELULEE 

| No CATV system shall commence operations or 
sommence supplying to its subscribers the signal of 
Mny television broadcast station carried bevond the 
srade B contour of that station, unless the system 
las given prior notice of the proposed new service 
to the licensee or pernnttee of any television broadcast 
tation within whose predicted Grade B contour the 
ivstem operates or will operate, and to the licensee 
mw pernnttee of any 100 watts or Ingher power trans- 
ator station operating m the community of the svs- 
em, and has furnished a copy of each such notifiea- 
‘ation to the Federal Connnunieations Conmiission, 
vithin sixty (60) days after obtaining a franchise or 
ntering imto a lease or other arrangement to use 
racilities; mm anv event, no CATV system shall com- 
rence such operations until thirty (380) days after 
lotice has been given. Such notice shall be given 
y existing systems which propose to add new distant 
lgnals at least thirty (30) days prior to commencing 
ervice and by svstems which propose to extend lnes 
ito obviously new geographic areas within sixty (60) 
avs after obtaining a franchise or entering into a 
ase or other arrangement to use facilities or, where 
o new local authorization or contractual arrangement 
s necessary, at least thirty (80) days pnrer to com- 
lencing service, Where it is preposed to extend the 
tgnal of any noncommercial educational television 
ation bevond its Grade B contour into a community 
ith an unoccupied reserved educational television 
hannel assignment under 4 73.606 of this chapter. 
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the notice shall also he served upon the superintend: 
ents of schools in the community and county in whic 
the system will operate and the local, area, and State 
edueational television agencies, 1f any. The noties 
shall include the name and address of the system 
identification of the community to be served, the tele 
vision signals to be distributed, and the estimate 
time operations will commence. Where a_petitior 
with respeet to the proposed service is filed with the 
Commission, pursuant to 8 74.1109 of this chaptel 
within thirty (30) days after notice, new serviee 
subseribers shall net be commeneed until after thi 
Commission's ruling on the petition or on the imter 
locutory question of temporary relief pending furthe 
procedures; Provided, however, That serviee shall no 
be commenced in violation of the terms of any speei 
fied temporary relief or of the provisions of 74.110 
of this chapter. Where no petition pursuant f 
8 74.1109 has heen filed within thirty (30) days afte 
notice, service may he commenced at any time there 
after, subject, however, to the provisions of 8 74.1109 
The provisions of this section do not apply to am 
signals which were being supplied to subseribers 6 
the CATV system on March 17, 1966. 

Notre 1: As used in § 74.1105, the term “ predictet 
Grade B contour” means the field intensity conten 
defined in § 73.683(a) of this chapter, the location ¢ 
which is determined exclusively by means of the ea 
culations prescribed in \ 73.684 of this chapter. 


§74.1107 Requirement for showing tu evidentiar 
hearing and Commisston approval tu top 100 tel 
veston markets; other procedures 

(a) No CATV system operating within the pr 
dicted Grade A contour of a television broadeast st 
tion in the 100 largest television markets shall exter 
the signal of a television broadcast station bevond fl 
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Grade B contour of that station, except upon a show- 

ing, approved by the Commission, that such exten- 
sion would be consistent with the public interest, and 
specifically the establishment and healthy maintenance 
| of television broadcast service in the area. Commis- 
sion approval of a request to extend a signal in the 
foregomg circumstances will be granted where the 
‘Commission, after consideration of the request and all 
related materials in a full evidentiary hearing, deter- 
|mines that the requisite showing has beeu made. The 
Imarket size shall be determined by the rating of the 
American Research Bureau, on the basis of the net 
weekly circulation for the most reeent vear. 

(hb) A request under paragraph (a) of this section 
shall be filed after the CATV system has obtained 
‘any necessary franchise for operation or has entered 
jinto a lease or other arrangement to use facilities and 
shall set forth the name of the community involved, 
the date on which a franchise was obtained, the signal 
or signals proposed to be extended beyond their Grade 
B contours, and the specifie reasons why it is urged 
that such extension is consistent with the public inter- 
est. Publie notiee will be given of the filing of such a 
request, and interested parties may file a response or 
statement within thirty (380) days after such public 
notice. A reply to such responses or statement may 
be filed within a twenty (20) day period thereafter. 
The Commission shall designate the request for an 
evidentiary hearing on issues to be specified, with the 
burden of proof and the burden of proceeding with 
the introduction of evidenee upon the CATV system 
making the request, unless otherwise specified by the 
Commission as to particular issues. 

(ec) No CATV system, located so as to fall outside 
the provisions of paragraph (a) of this seetion, shall 
extend the signal of a television broadeast station be- 
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yond the Grade B contour of that station, where the 
Commission, upon its own motion or pursuant to a 
petition filed under § 74.1109, determines, after appro- 
priate proceedings, that such extension would be m= 
consistent with the public interest, taking into account 
particularly the establishment and healthy mainte- 
nance of television broadcast service in the area. 

(d) The provisions of paragraphs (a) and (b) of 
this section shall not be applicable to any signals 
which were being supplied by a CATV system to its 
subseribers on February 15, 1966, and pursuant to a 
franchise (where necessary) issued on or before that 
date: Provided, however, That any new franchise oF 
amendment of an existing (ranchise after February 
15, 1966, to operate or extend the operations of the 
CATV system in the same general area does come 
within the provisions of paragraphs (a) and (b) of 
this section: clad provided further, That no CATY 
system located in the 100 largest television markets, 
which was supplying to its subscribers on February 
15, 1966, a signal carried bevend its Grade B contours 
shall etxend its service to new geographical areas 
where the Commission, upon petition filed under 
874.1109 by a television broadcast station or other 
interested person loeated in the area and after con- 
sideration of the response of the CATV system and 
Appropriate procecdings. determine that the public m- 
terest. taking inte account the cousiderations set forth 
in the Seeond Report and Order in Docket Nos. 14895, 
15233, and 15971, FCC 66-220, pars. 113-149, would 
he served by appropriate conditions limiting the geo- 
graphical extension of the system to new areas, The 
Commission may also consider, upon the basis of the 
pleadings before it, whether temporary relief is called 
for in the public interest. and, tf so, the nature of 
such relief: no CATY system coming within the fore- 
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going provision shall extend its service to new geo- 
graphical areas in violation of the terms of the 
specified temporary relicf. 


[§ 74.1107(d) as amended eff. 4-26-66; ITI(64)-13] 


§ 74.1109 Procedures applicable to petitions for waiv- 
er of the rules, additional or different require- 
ments and rulings on complaints or disputes 


(a) Upon petition by a CATV system, an applicant, 
pernnttee, or licensee of a television broadcast, trans- 
Jator, or microwave relay station, or by any other 
interested person, the Commission may waive any pro- 
vision of the rules relating to the distribution of tele- 
Vision broadeast signals by CATV systems, tmpose 
additional or different requirements, or issue a ruling 
on a complaint or disputed question. 

(b) The petition may be submitted informally, by 
letter, but shall be accompanied by an affidavit of 
service on anv CATV system, station Hcensee, pernit- 
tee, applicant, or other interested person who may be 
‘directly affected if the relief requested in the petition 
should be granted. 

(c) (1) The petition shall state the relief requested 
and may contain alternative requests. It shall state 
fully and precisely all pertinent facts and considera- 
tions relied upon to demonstrate the need for the 
‘relief requested and to support a determimation that a 
erant of such relief would serve the public interest. 
(Factual allegations shall be supported by affidavit of 
a person or persons with actual knowledge of the 
facts, and exhibits shall be verified by the person who 
prepares them, 

(2) A spetition for a ruling on a complaint or 
lisputed question shall set forth all steps taken by 
the parties to resolve the problem, except where the 
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only relief sought is a clarification or mterpretation 
of the rules. 

(d) Interested persons may submit comments or 
opposition to the petition within thirty (80) days” 
after it has been filed. Upon good cause shown 10 
the petition, the Commission may, by letter or tele= 
eram to known interested persons, specify a shorter 
time for such submissions. Comments or oppositions) 
shall be served on petitioner and on all persons hsted- 
in petitioner’s affidavit of serviee, and shall conta 
a detailed full showing, supported by affidavit, of any 
facts or considerations relied upon. 

(ce) The petitioner may file a reply to the comments 
or oppositions within twenty (20) days after their 
subnussion, whieh shall be served upon all persons4 
who have filed) pleadings and shall also contain aj 
detailed fall showimg, supported by affidavit, of any 
additional facts or considerations rehed upon. Toil 
good cause shown, the Commission may speeify a 
shorter time for the fing of reply comments. 

(f) The Commission, after consideration of the 
pleadings, may determine whether the pubhe interest 
would be served by the grant, in whole or im part, oF 
denial of the request, or may issue a ring on the 
complaint or dispute. The Commission may speci ly 
other procedures, such as oral argument. evidentiary 
hearing, or further written submissions directed to 
particular aspects, as it deems appropriate. In the 
event that an evidentiary. hearing is required, the 
Comission will determine, on the basis of the plead- 
ings and such other procedures as it may specify, 
whether temporary relief! should be accorded to any 
party pending the hearing and the nature of any such 
temporary rehel. Where a petition involves new 
service to subscribers (other than service coming 
within the provisions of § 74.1107(a) of this chapter), 
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1e Commission will expedite its consideration and 
romptly issue a ruling either on the merits of the 
etition or on the interlocutory question of temporary 
elief pending further procedures. 

(¢) Where a request for temporary relief is con- 
Bical in a petition with respect to service coming 
yithin the provisions of § 74.1107(d) of this chapter, 
pposition to such request for temporary relief shall 
* filed within ten (10) days and reply comments 
aithin seven (7) days thereafter. The Commission 
nll expedite its consideration of the question of 
nporary rehef, 

(h) Where a petition for waiver of the provisions 
F § 74.1103(a) of this chapter is filed within fifteen 
15) days after a request for carnage, the system 
ed not carry the signal of the requesting station 
nding the Commission’s ruling on the petition or 
2 the interlocutory question of temporary relief 
ndmeg further procedures. 

subpart Ih (§$ 74.1101-74.1109) as adopted eff. 
-18-66, ercept for § 74.1103 whieh is eff. 6-17-66 as 
pertains to exrtstiig operations of nonmicrowave 
ATV systems and §§ 74.1105, 74.1107, and 74,1109 
Which ave eff. 3-17-66; LIT (64)-12; § 74.1109(h) as 
lopted eff. 6-17-66; IT1(G4)-13.] 


* * * * * 


APPENDIX TD 
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vy. THE Commission SHouLp By Rute Stay ALL 
Furtuer CATV <Activiry Wirsn PrRovisloxn For 
APPROPRIATE EXCEPTIONS 


. THERE IS A VITAL NEED FOR EFFECTIVE INTERIM ACTION 


29. The Commission has concluded that interim 
olicies must be immediately implemented in order to 
lace necessary restraints on CATV expansion pend- 
ng the outcome of this proceeding. No other conclu- 
ion is possible in hght of the virtually unrestrained 
mshrooming of CATV, in light of the very limited 
egulations now applicable to CATV and in view of 
he grave and immediate threat to the maintenance 
nd development of UHF stations. Such an approach 
vght not be necessary if CATV contmued only 
nithin its historic vole as a supplementary ‘‘fill-in” 
ervice. But that is not the case. Tportant CATV 
nterests ave intent upon making CATV a primary 
ervice, Which will supplant instead of supplement free 
scal and area television broadeast service. This 1s 
lear from repeated pronouncements of CATV indus- 
ry leaders and from the divection in which CATY is 
10vIng. 

30. If nuchecked, the present trend will result, at 
he very least, in impairment of the service of exist- 
ng local and area television stations and the frustra- 
ion of UHF development. At worst, the present 
ationwide system of allocations and the principle of 
ree television service provided by local and area 
tations attuned to the interests and needs of the areas 
hey serve and provided to the entire public, whether 
ich or poor or urban or rural, will be replaced by a 
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wired television system, with programs origmated m 
a few large metropolitan cities available only to those 
who ¢an or will pay and only to those who live where 
there is sufficient population density to justify the 
laying of cables. 

31. Appropriate carriage and non-duplhieation re 
quirements, although essential to an effective system 
of CATV regulation, are not sufficient to meet these 
problems. CATV is increasingly importing and ate 
tempting to Import distant stations into comnranities 
whieh are served by local and area television stationg 
and into communities where the potential for the de- 
velopment of CHF stations is the greatest, as well ¢ 
inte communities which would be served by them and 
upon which UHEF will depend for its development 
Wholly apart from the mater of non-dnplieation and 
even if the Commission extends the peried of non- 
dupheation treatment as proposed above, the importa- 
tion of distant stations will so fragment audience 
to weaken the capacity of existing stations to sery 
the public or cause their demise aud te preclude ne 
CHE stations from going on the air or staving on the 
air if they do go on the air. 


* * * * * 


as 


The critical situation tin Nan Diego 

40. Midwest's concern with the unrestrained pro 
liferation of CATV is by no means confined to centra 
Hlinois. Tn Southern California, within the serviet 
area of Midwest's station KFEMB-TY, San Diego 
CATV has been growing at great speed. he first 
system in that area was franchised in Mareh of 196 
Since then, seven additional svstems have been frat 
ehised—one in September 1964 and two in just thi 
last three months. All eight systems are within th 
Grade A contour of KEMB-TV, which falls withit 
the metropolitan San Diego area; four of the systent 
are located in San Diego itself. System contruetio 
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es not of course begin until sometime after grant 
"a franchise, and four of the eight San Diego area 
ATV systems are not vet operative (though two of 
ie four are expected to begin operating momen- 
rily). Figures as to the number of subseribers these 
rstems have secured are not public and, although 
idwest has tried to obtam current data, the informa- 
on was not made available. As of February 1965, 
ie number was roughly estimated at approximately 
3000 homes. However, the installation of new cable 
is been proceeding at a furious pace in vecent 
onths. Midwest engineering personnel recently 
unted drops in a part of San Diego where CATV 
id been available for only three months. Of 159 
mies in that area, 58 were wired for CATV—and 
is 1s an avea where all three loeal stations can be 
tisfactorily received. In the June 1965 survey made 
1 Midwest in the San Diego area by an independent 
search organization,’ 300 cable subscribers were in- 
rviewed; 43 per cent had been subseribers for less 
an three nonths. 

41, Nor have the Commission's admonitions to loeal 
ithorities to proceed with caution curbed this aetiv- 
y thus far. Only recently the San Diego County 
Ipervisors approved a procedure for leensing 
ATV’s in the unincorporated areas of the county. 
Broadcasting, July 5, 1965, p. 80). 

42. The three local VHF stations which serve San 
lego already face serious audience fragmentation as 
result of the importation of both network-owned 
id independent stations from Los Angeles and face 
e threat of vet more severe effects im the immediate 
iture as operating systems expand their operations 
id as CATV systems which are franchised but not 
+ operating commence operations. All of this is true 


1 See footnote 2, p.5, supra. 
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despite the fact that the stations are network affil 
ated, are well-established and have strong ownershi 
and management, and despite the further facet that | 
San Diego market is a substantial one. Again, h 
ever, as in central Tlmots, the most immediate effer 
will be upon the development of new UHF servi 
Construction permits are outstanding for two 1@ 
commercial UHF stations to operate on Channels € 
and 51 m San Diego. Unless effective action is ta 
by the Commission, it is doubtful that either of the: 
authorized UHF stations will go on the air or, of th 
do, that their operations will be viable. 
43. There ean be no doubt of the threat which th 
intensified activity poses to the development of UH 
service In San Diego. The impact of rapidly expan 
ing CATV on these proposed CHE stations can 
clearly seen from the severe audience losses wht 
the three eristing VILE network affliated statr 
face, as refleeted in the June 1965 survey. Thr 
hundred cable subscribers were asked, **WIneh cha 
nel do you now use most ?** Only 49 per cent nan 
a San Diego channel; fully 55 per cent named 
Los Angeles channel.’ The same question was pi 
to two groups of non-CATYW subseritbers (1450 in are 
where there is CATV and 150 in areas where this 
no CATV). San Diego stations were named by Tf 
per cent and 94 per cent, respectively, while Los z 
geles stations were named by only 5 per cent @ 
11 per cent. The survey also asked about. stati 
used next most and third most) frequently. T 
results are dramatic: 


= An additional 10 per cent made no choice. Percentages 1 
to more than 100 per cent beeanse some multiple answers w 
viven, ; 
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er Cent of Respondents Who Named a San Diego Station as One of the Three 
Stations That Were Used Most 


| 


(Station Named) Non-Sub- CATV 
scribers Subscribers 
| 
oe Uo" ERS ks ee eo ee 90% 44%, 
RONG Ore oe Se eee See ee eee | 89% 48% 
OEY 2c ene Be le I ee 71% 20% 


44. Perhaps even more striking, with respect to the 
mpact on the proposed independent UHF San Diego 
tations, is the fact that 25 per cent of the 300 CATV 
libscribers iterviewed named a Los Angeles inde- 
wendent station as the channel they used most: only 

per cent and 2 per cent respectively, of the two 
roups of non-subscribers did so. Moreover, 56 per 
ent of the CATV. subseribers (as conrpared with 
1 per cent of non-subsembers) named at least one 
sos Angeles independent as one of the three stations 
ised most. 

45, Other statistical approaches likewise reveal that 
ndependents im communities like San Diego will have 
_ rough go, at best. During the one-hour period 
rom 5:00 to 6:00 in the afternoon, Monday through 
‘riday, there was no duplication by Los Angeles 
tations of the programs broadcast in San Diego. Tn 
ther words, all stations in both cities could be con- 
idered ‘tindependents’’ during that peried, and a 
able subseriber could watch any one of fen different 
yograms. The audience lost to the Los Angeles 
tations was staggering. Among non-subseribers sur- 
eved, 95 per cent of those who watched television 
uring that hour watched one of the San Diego 
tations. Of eable subscribers, however, the three 
an Diego stations accounted for only 48 per cent of 
otal viewing: the Los Angeles stations accounted for 
2 per cent—16 per cent for the network stations, 
6 per cent for the mdependents. One Los Angeles 
tation alone (an independent) accounted for 20 per 
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cent, surpassing two of the three San Diego stations 
(which had 12 per event and 11 per cent, respectively) 
Even during the 9-10 P.M. period on Sunday throug] 
Wednesday, when all San Diego programs were net 
work programs duplicated by Los Angeles stations 
the Los Angeles independents accounted for 16 pe: 
cent of viewing time. In short, the new independenr 
UIE stations proposed for San Diego will, mm home: 
that are or will be CATV subscribers, be attempting 
to enter a market where, at various times of the day 
they will be attempting to compete for andience with 
ten other stations offering from seven to ten differen! 
programs to the pubhe. 


*% * * * * | 


B. THE SCOPE OF THE PROPOSED PROCEDURES IS TOC 
NARROW 


48. For the foregoing reasons, Midwest strongh 
supports the Commission's approach of immediate 
taking imterim action to keep the situation frem get 
ting out of hand while it) proceeds to consider fine 
and comprehensive regulations to govern CATY 
However, the action must be expanded in scope if4 
is to be truly effective. 


c.. * * * * 


C. A PROPOSED NEW INTEREM RULE 


02. Aecordingly, Midwest) proposes that the Con 
mission, by tmnterim rule, issue a general stay agains 
all further CATV activity where the CATV ear 
or proposes to carry the signal of auy station bevon 
its Grade B contour. While there should be saeh ¢ 
general stay of all further CATV. activity, Midwes 
believes it would be appropriate for the Commissi 
to provide for an appropirate waiver of the stay 7 
mitted circumstances upon a special showing by thi 
CATV system of public need for service. However 
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he Commission should nof consider waiving such a 
tay except in those cases where the CATV system 
vould serve a “white” area which is presently with- 
mit any television service. In these cases the Com- 
nission should weigh the needs of the community 
wainst the possibility that CATV operations might 
mpair the development of any existing, authorized 
mn applied for local television station—UHF or VHF, 
ndependent or network-affiliated, commercial or edu- 
ational—in the area. It should further consider the 
ikelihood of off-the-air service to the community m 
juestion by translators or other low-powered stations, 

53. The issue involved here is not a matter of 
naking a final, complete disposition with respect to 
JATV yvegulation. The issue here is what action is 
‘equired in order to maintain the orderly growth and 
levelopment of television broadcasting during the 
vendency of these proceedings. This is not a situa- 
ion where television service to the pubhie would be 
rozen. Quite the contrary, the swift and orderly 
rrowth of UHF television will continue vigorously— 
ven more so than if the Commission were to allow 
JATV to continte to expand “willy nilly’? without 
lirection, order, or purpose. 

54. The stay rule proposed should become effec- 
ive immediately upon its publication. Tt should be 
nade fully effective with respect to (a) all sub- 
equent CATV proposals, (b) all CATV svstems 
viich have franchise applications pending, and (e) 
J} CATV systems for which franchises have been 
ranted but which are not m operation, Any CATV 
ystem which was in existence prior to April 23, 1965, 
mt which has subsequently expanded its limes or the 
wumber of its subscribers or as increased the number 
f stations carried since that date should be required 
o modify its operations to the extent necessary to 
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bring it into conformance with the interim rule. TI 
April 23, 1965, cut-off date is entirely appropriate be 
cause that is the date when the Commission issued ‘i 
Notice of Inquiry and Notice of Proposed Rad 

Making in Docket No. (1]5971, where it “put all pee 
sons who now operate or who propose to operate 
CATY systems on notice that CATV operations may 
he subject to Commission regulation of the nature 
indicated, whether microwave is used or not’? (FCG 
65-334, para. 65). / 

55. Tt is essential that the interim rule be made 
applicable to eriséing systems. The interim rule wily 
be totally ineffective m many cities if non-conforming 
existing systems are allowed to continue to expand ot 
extend their operations, string new cable, merease the 
number of subsembers, add outside stations, or im any 
other way expand their facilities or services. The 
continued expanston of non-conforming system 
already constructed or operating can seriously damage 
existing local television operations, and conld wel 
foreclose the development of new UHF station opere 
tion forever. San Diego is an example of just sueh ¢ 
situation. As previously mentioned, of the cigh 
CATV systems in that area which are franchised 
four are presently in operation and are rapidly ex 
panding their lines and subseribers. 

96. Some of the damage in San Diego and els 
where had alveady been done by April 23. But fur 
ther CATV expansion has been pursued with th 
greatest vigor since that date, and the damage in 
creases In proportion. And this has occurred in th 
teeth of the Commission's elear announcement in th 
Notice. The Commission should make plain that 7 
means what it said. To avert toa useful analogy, th 
Commission has explained that the congressional pol 
ley behind requiring permits to construct broadcas 
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ations was ‘‘to discourage applicants [for operating 
senses} from making large investments and using 
ich investments as ‘improper pressure’ on the licens- 
¢ authority.” WSAY, Inc., Docket Nos. 10517 and 
Jo18, 10 R.R. 402, 403] (1955). In the circum- 
ances, a rollback to the situation that existed on 
pril 23, 1965, is singularly appropriate. 


* * * te * 


APPENDS i 


CoMMENTS OF ASSOCIATION OF MaxIMU™M SERVICE 
TELECASTERS, INC. 


DOCKET NO. 15971. FILED JULY 26. 1965 


[Excerpts | 
(167) 


Y. THE CoMMISSION SHOULD BY SpeciaL RULES Pro- 

VIDE SumMMARY Procepures ‘lo HaNnpLE REQUESTS 
FOR OTHER OR DIFFERENT TREATMENT THAN PRo- 
VIDED FOR IN THE RULES 


109. The Commission should adopt a specifie rule 
woviding for summary, non-hearing, procedures to 
iandle claims for exceptions from any particular pro- 
nsion of the CATV rules and to handle requests for 
ther or different treatment than is provided for in 
he rules, ineluding the carnage, non-dupheation and 
nterim UHF rules. Sueh proeedures would, for 
xample, allow a party to whom the rules direetly 
ipply to seek a special exception from the rules or 
ther speeial relief upon a showing of speeial cireum- 
tances or eonditions justifying sueh treatment and 
vould allow any other party affeeted by the rules to 
btain an exception or speeial rehef upon a similar 
howing. 

110. In its Nottee of Further Proposed Rute 
Making and Notice of Proposed Rule Making im 
Joeket Nos. 14895 and 15233, the Commission pro- 
osed adoption of speeific procedures whereby a party 
ould seek special relief by showing that provisions of 
he then proposed CATV rules should not apply in 
he particular cireumstances of the case (FCC 63- 
128, paras. 10-11, and proposed Sections 11.557 and 
1.711). However, in its First Report and Order the 
yommission has deleted these proposed provisions, 
tating: 


The Communications Aet and ow normal rules 

prescribe the procedures to he followed im 

considering appleations for permits, licenses 

and other authorizations, Further, we have 
(169) 
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provided generally for the consideration of re 
quests for waiver of any rule. (See Seetior 

1.3 of the Rules.) (FCC 65-335, para. 155) 
However, neither existing procedures under the AG 
and the Comnission’s normal rules relatg to ap 
plications nor the general waiver provision am 
adequate. 
111. The present procedures for considermg ap 
plications for permits, licenses and other authoriza 
tions would at the most only be applicable in the cas 
of applications for microwave authorizatious intendec 
to serve CATEV systems. Since the Commission hai 
not asserted any general licensing authority ovel 
CATV systems, these procedures would not be apple 
able directly to CATV systems themselves and thi 
Commission is proceeding to regulate CATV system 
directly. 
112. Nor does Section £3 of the existing rule 
afford an adequate procedure. This provision relate 
solely to the waiver of a rule. At best, it is doubtfa 
that any party other than one to whom a rule is di 
rected could request such a waiver, ‘Thus, it is ques 
tionable whether a local broadeast station, [or ex 
ample, coutd seek the waiver of a rule which requivee 
or allowed a CATV. system to carry the signal 6 
another station in leu of its signal. Moreover, evel 
if it could do so, it is difficult to see how the rehe 
would be adequate since Seetion 1.3 does net appea 
to contemplate anything other than a waiver or a nok 
application of the rule in question, whereas affirm 
five vehef may be required. For example, the Con 
Mussion recognizes that, with respect to its systen 
of prorities among stations as to carriage and nol 
duplication, it may be neeessary to “allow appropri 
ate” rehef upon the basis of a showing by one station 
that its signal should be afforded priority of treat 
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nent by the CATV system over the signals of another 
tation which provides a caleulated signal of equal or 
ven Ingher grade (FCC 65-335, paras. 91(c¢) and 99, 
PDD). 

113. For such reasons, a procedure should be estab- 
ished by specific rule under which any party affected 
y the CATV rules could seek an exeeption or other 
ppropriate special rehef or treatment. We em- 
hasize, however, that the procedures established for 
his pltrpose should require adequate notice to all 
nterested parties, but should be summary in nature 
nd should be confined to written submissions by the 
arties concerned, except where the Commission con- 
ludes that more is required in any particular situa- 
ion. Burdensome and time-consuming evidentiary 
earings on these matters as a matter of course would 
ot serve the public interest and, moreover, are not 
ecessary in order to provide effective relief where 
elief is appropriate. 
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